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LETTER  OF  TRANSMITTAL 


State  of  North  Carolina, 
Department  of  Attorney  General 
Raleigh,  November  15,  1930. 

To  His  Excellency,  O.  Max  Gardner,  Governor, 

Dear  Sir: — In  compliance  with  sections  6090-6099,  Consolidated  Statutes 
of  1919,  I  herewith  submit  the  biennial  report  of  this  department  for  the 
years  1928-29  and  1929-30. 

Only  the  more  important  of  the  opinions  of  the  department  are  included 
in  this  report.  We  write  an  enormous  number  of  letters  each  year  to 
county  and  city  officials  relating  to  the  performance  of  their  duties.  In 
many  cases,  these  opinions  can  only  be  advisory,  but  we  regard  them  as 
being  of  value  to  such  officials.  This  kind  of  work  is  aiding  in  develop- 
ment of  a  uniform  practice  in  the  several  counties  and  towns  on  the  sub- 
jects covered  by  the  opinions  given. 

I  recommend  that  the  school  law  and  the  election  law  be  entirely  re- 
written at  the  approaching  session  of  the  General  Assembly.  I  make  this 
recommendation  because  clarification  of  these  acts  by  revision  is  needed 
in  view  of  new  acts  and  amendments  to  them  within  recent  years.  I  will 
be  glad  to  aid  appropriate  committees  of  the  General  Assembly  in  this 
work. 

I  apprehend  that  taxation  will  be  one  of  the  most  important  subjects 
claiming  the  attention  and  thought  of  the  General  Assembly  at  its  ap- 
proaching session.  As  is  usual,  the  Machinery  and  Revenue  Acts  will  be 
rewritten.  I  shall  be  glad  to  aid  the  finance  committees  of  the  Senate  and 
House  in  their  work  to  such  extent  as  they  may  desire. 

In  writing  these  general  laws,  it  is  rather  important  that  the  lan- 
guage of  the  old  statutes,  especially  where  such  language  has  received 
favorable  construction  by  the  Court,  be  retained  as  much  as  possible. 

Yours  very  truly, 

.  Dennis  G.  Brummitt, 

Attorney  General. 


Digitized  by  the  Internet  Archive 

in  2011  with  funding  from 

Ensuring  Democracy  through  Digital  Access  (NC-LSTA) 
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EXHIBIT  I 


CiVAL  Actions  Disposed  of  or  Pending  in  the  Courts  of 
North  Carolina  and  the  Federal  Courts 

Disposed  of  in  Superior  Courts  of  North  Carolina 

Durham  Public  Service  Co.  v.  N.  C.  College  of  A.  &  E. 
State  ex  rel.  Doughton,  Com'r  v.  Elliott,  Executor. 
National  Savings  &  Trust  Co.  v.  Maxwell,  Commissioner  of 
Revenue. 

Eason  v.  State  School  for  the  Blind  and  the  Deaf. 

Anderson  Motor  Co.  v.  Doughton. 

Grinnan  v.  Caswell  Training  School. 

Haines,  Jones  and  Cadbury  Co.  v.  State  College. 

J.  Lawrence  Sprunt  v.  Doughton,  Commissioner. 

Clifton  &  Wife  v.  Maxwell,  Commissioner. 

Pending  in  Superior  Courts  of  North  Carolina 

General  Motors  Co.  v.  Doughton  (4  cases). 
Cullins  V.  State  College. 
H.  P.  Brandies,  et  al.  v.  Attorney  General. 
Raleigh  Banking  &  Trust  Co.  v.  East  Carolina  Teachers  Col- 
lege. 

Jas.  P.  Bunn,  et  al.  v.  Maxwell,  Commissioner. 

Louis  M.  Bourne  v.  Maxwell,  Commissioner. 

McFadden  v.  State  Treasurer. 

H.  R.  McLawhorn  v.  Maxwell,  Commissioner. 

Carolina  Discount  Corporation  v.  Maxwell,  Commissioner. 

Southeastern  Express  Co.  v.  Maxwell,  Commissioner. 

State  Board  of  Education  v.  Goldsboro  Lumber  Co. 

Chemical  Construction  Co.  v.  Maxwell,  Commissioner. 

Disposed  of  in  Supreme  Court  of  North  Carolina 

Great  A.  &  P.  Tea  Co.  v.  Doughton,  196  N.  C,  145. 
O'Neal  V.  Wake  County,  196  N.  C,  184. 
State  ex  rel  Corporation  Com.  v.  Railroads,  196  N.  C,  190. 
W.  H.  Yarborough,  et  al.  v.  Park  Commission,  196  N.  C,  284. 
Town  of  Greenville  v.  State  Highway  Commission,  196  N.  C, 
226. 

Garysburg  Mfg.  Co.  v.  Pender  County,  196  N.  C,  744. 
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State  Board  of  Charities  v.  Carroll,  196  N.  C,  752. 

Mavis  Bottling  Co.  v.  Doughton,  196  N.  C,  791. 

Industrial  Commission  v.  State  Treasurer,  197  N.  C,  595. 

Clark  V.  Maxwell,  Com'r  of  Revenue,  197  N.  C,  604. 

McFadden  v.  State  Treasurer,  198  N.  C,  223. 

Cullins  V.  State  College,  198  N.  C,  337. 

State  ex  rel.  Attorney  General  v.  Snow  Hill  Ey.  Co.,  198  N.  C, 
381. 

O'Berry,  Treas.  v.  Mecklenburg  Highway  Commission,  198  N. 
C,  357. 

Hines  v.  Williams,  198  N.  C,  420. 

Carolina  Coach  Co.  v.  Hartness,  198  N.  C,  524. 

Maxwell,  Com'r  of  Revenue,  v.  Hans  Rees'  Sons,  Inc.,  199  N. 
C,  42. 

T.  J.  Warren  v.  The  State  (original),  199  N.  C,  211. 

State  V.  Suncrest  Lbr.  Co.  (Park  Commission  case),  199  N.  C, 
199. 

Pending  in  Supreme  Court  of  North  Carolina 

Great  Atlantic  &  Pacific  Tea  Co.  v.  Maxwell,  Commissioner 
(new  case) . 
Railway  Express  Agency  v.  Commissioner  of  Revenue. 
Southern  Grain  &  Provision  Co.  v.  Maxwell,  Commissioner. 

Disposed  of  in  U.  S.  Supreme  Court 

Murphy  v.  Corporation  Commission,  74  L.  ed.,  103-239. 
Garysburg  Mfg.  Co.  v.  Pender  County,  74  L.  ed.,  105. 

Pending  in  U.  S.  Supreme  Court 

Clark  V.  Commissioner  of  Revenue. 

Hans  Rees'  Sons,  Inc.  v.  Maxwell,  Commissioner  of  Revenue. 

Disposed  of  in  U.  S.  District  Court 
Southern  Railway  Co.  v.  Highway  Commission. 

Pending  in  U.  S.  District  Court 

Nat'l  Surety  Co.  v.  Catawba  Const.  Co.  &  State  Prison  Depart- 
ment. 

Disposed  of  in  Circuit  Court  of  Appeals 

State  V.  Southern  Railway  &  Receiver  of  A.  &  Y.  Railway  Co. 
Suncrest  Lumber  Co.  v.  N.  C.  Park  Commission. 


EXHIBIT  II 


List  of  Cases  Argued  by  the  Attorney  General  and  Assist- 
ant Attorney  General  Before  the  Supreme  Court,  Fall 
Term,  1928;  Spring  Term,  1929;  Fall  Term,  1929;  Spring 
Term,  1930. 


AUGUST  TERM,  1928 

1.  State  V.  Ashe,  from  Haywood;  abduction;  appeal  by  de- 
fendant; affirmed. 

2.  State  V.  Carr,  from  Duplin;  manslaughter;  appeal  by  de- 
fendant ;  new  trial. 

3.  State  V.  Corriher,  from  Buncombe ;  murder,  second  degree ; 
appeal  by  defendant;  affirmed. 

4.  State  V.  Cox,  from  Pitt ;  receiving  stolen  goods ;  appeal  by 
defendant;  affirmed. 

5.  State  V.  Dills,  from  Macon;  murder,  second  degree;  ap- 
peal by  defendant ;  new  trial. 

6.  State  V.  Earp,  from  Wake;  forcible  trespass;  appeal  by 
defendant;  affirmed. 

7.  State  V.  Foster,  from  Haywood ;  liquor ;  appeal  by  defend- 
ant; new  trial. 

8.  State  V.  Gibson,  from  Swain;  assault  with  intent  to  kill; 
appeal  by  defendant ;  new  trial. 

9.  State  V.  Golden,  from  Forsyth;  liquor;  appeal  by  defend- 
ant; affirmed. 

10.  State  V.  Grace,  from  Mecklenburg ;  embezzlement ;  appeal 
by  defendant ;  reversed. 

11.  State  V.  King,  from  Hertford;  manslaughter;  appeal  by 
defendant;  affirmed. 

12.  State  V.  Lambert,  from  Swain;  breaking  and  entering; 
appeal  by  defendant;  affirmed. 

13.  State  V.  Lawrence,  from  Chatham;  murder,  second  de- 
gree ;  appeal  by  defendant ;  affirmed. 

14.  State  V.  Mayer,  from  Madison ;  false  pretense ;  appeal  by 
defendant ;  reversed. 

15.  State  V.  Mull,  from  Burke;  murder,  second  degree;  ap- 
peal by  defendant ;  new  trial. 
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16.  State  V.  McKnight,  from  Guilford;  larceny;  appeal  by 
defendant;  affirmed. 

17.  State  V.  McLeod,  from  Lee;  murder,  first  degree;  ap- 
peal by  defendant ;  new  trial. 

18.  State  V.  Reed,  from  Buncombe;  larceny;  appeal  by  de- 
fendant; reversed. 

19.  State  V.  Shew,  from  Wilkes;  larceny;  appeal  by  defend- 
ant; affirmed. 

20.  State  v.  Smith,  from  Swain;  slander;  appeal  by  defend- 
ant; error. 

21.  State  V.  Swinson,  from  Onslow;  mutilating  records;  ap- 
peal by  defendant;  reversed. 

22.  State  v.  Tuttle,  from  Stokes;  liquor;  appeal  by  defend- 
ant; reversed. 

23.  State  v.  Vickers,  from  Durham;  abandonment;  appeal 
by  defendant;  remanded. 

24.  State  v.  White,  from  Pasquotank;  burglary,  second  de- 
gree; appeal  by  defendant;  affirmed. 

25.  State  v.  Wilson,  from  Pitt;  receiving;  appeal  by  defend- 
ant ;  affirmed. 

26.  Si^te  V.  Yelverton,  from  Greene;  abandonment;  appeal 
by  defendant ;  new  trial. 

Docketed  and  Dismissed 

27.  State  v.  Larry  Newsome,  from  Chatham. 

28.  State  v.  John  Dildy,  from  Lenoir. 

29.  State  v.  John  Dixon,  from  Wake. 

30.  State  v.  Parrish  and  Hester,  from  Forsyth. 

31.  State  V.  Ed  Parks,  from  Forsyth. 

32.  State  v.  E.  E.  Saunders,  from  Forsyth. 

33.  State  v.  Robah  Thomas,  from  Davidson. 

34.  State  v.  Brown,  from  Davidson. 

35.  State  v.  Brown,  from  Davidson. 

36.  State  v.  James  Dinkins,  from  Wake. 


FEBRUARY  TERM,  1929 

37.  State  v.  Anderson,  from  Wake;  malfeasance;  appeal  by 
defendant;  judgment  arrested. 

38.  State  v.  Barbee,  from  Randolph;  larceny  and  receiving; 
appeal  by  defendant ;  venire  de  novo. 


BIENNIAL   REPORT   OF   THE   ATTORNEY   GENERAL  11 

39.  State  v.  Beasley,  from  Robeson;  bad  check;  appeal  by 
defendant;  action  dismissed. 

40.  State  v.  Craft,  from  Pitt;  larceny;  appeal  by  defend- 
ant; affirmed. 

41.  State  V.  Dalton,  from  Stokes;  liquor;  appeal  by  defend- 
ant; affirmed. 

42.  State  v,  Daniels,  from  Madison;  liquor;  appeal  by  de- 
fendant; affirmed. 

43.  State   v.    Debnam,    from   Greene;    misfeasance;    special 
verdict;  appeal  by  State;  affirmed. 

44.  State  v.  Freeman,  from  Yadkin;  arson;  appeal  by  de- 
fendant; affirmed. 

45.  State  v.  Gooding,  from  Jones;  assault  upon  female;  ap- 
peal by  defendant ;  affirmed. 

46.  State  v.  Grant,  from  Richmond;  liquor;  appeal  by  de- 
fendant; affirmed. 

47.  State  v.  Griggs,  from  Cherokee;  assault  upon  female; 
appeal  by  defendant ;  new  trial. 

48.  State  v.  Hargett,  from  Greene;  breaking  and  entering; 
appeal  by  defendant;  affirmed. 

49     .State  v.  Johnson,  from  Wayne;  murder,  second  degree; 
appeal  by  defendant;  affirmed. 

50.  State  v.  Lee,  from  Duplin;  murder,  first  degree;  appeal 
by  defendant;  new  trial. 

51.  State  V.  Moore,  from  Mecklenburg;  murder,  second  de- 
gree; appeal  by  defendant;  affirmed. 

52.  State  V.  Palmer,  from  Lee;  liquor;  appeal  by  defendant; 
affirmed. 

53.  State    v.    Palmer,    from    Davidson ;    involuntary    man- 
slaughter; appeal  by  defendant;  affirmed. 

54.  State  v.  Pugh,  from  Lenoir;  larceny;  appeal  by  defend- 
ant; reversed. 

55.  State  v.  Ritter  and  Vaughan,  from  Richmond ;  conspiracy 
to  kill ;  appeal  by  defendant ;  new  trial. 

56.  State  v.  Rhyne,  from  Anson;  liquor;  appeal  by  defend- 
ant; affirmed. 

57.  State  v.  Stansberry,  from  Cherokee ;  assault  upon  female ; 
appeal  by  defendant ;  new  trial. 

58.  IN  RE  :  Veasey,  from  Bertie ;  habeas  corpus ;  appeal  by 
State;  affirmed. 
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59.  State  v.  Vickers,  from  Durham ;  abandonment ;  appeal  by 
defendant;  affirmed. 

60.  State  v.  Weston,  from  Brunswick;  liquor;  appeal  by  de- 
fendant; affirmed. 

Docketed  and  Dismissed 

61.  IN  RE :  Guy  Whitfield,  from  Edgecombe. 

62.  State  v.  Burney  Godette,  from  Greene. 

63.  State  v.  Johnson,  from  Pitt. 

64.  State  v.  Redie,  from  Greene. 

65.  State  v.  A.  A.  Mills,  from  Greene. 

66.  State  v.  Ola  Grant,  from  Greene. 

67.  State  v.  J.  H.  Ridge,  from  Forsyth. 

68.  State  v.  Ralph  Ferguson,  from  Cabarrus. 

69.  State  v.  Claude  Bell,  from  Wilkes. 


AUGUST  TERM,  1929 

70.  State  v.  Allen,  from  Durham;  murder,  second  degree; 
appeal  by  defendant;  affirmed. 

71.  State  V.  Barber,  from  Lenoir;  murder,  second  degree; 
appeal  by  defendant;  new  trial. 

72.  State  v.  Brown,  from  Burke;  receiving  stolen  goods;  ap- 
peal by  defendant ;  affirmed. 

73.  State  v.  Burleson,  from  Stanly;  breaking  and  entering; 
appeal  by  defendant;  affirmed. 

74.  State  v.  Cagle,  from  Moore;  murder,  second  degree;  ap- 
peal by  defendant;  affirmed. 

75.  State  v.  Cornett,  from  Ashe;  removing  fence;  appeal  by 
defendant;  appeal  dismissed. 

76.  State  v.  Crawford,  from  Wake;  bad  check;  appeal  by  de- 
fendant; remanded. 

77.  State  v.   Eldridge,   from   Surry ;   manslaughter ;   appeal 
by  defendant;  new  trial. 

78.  State  v.  Evans,  from  Richmond;  murder,  first  degree; 
appeal  by  defendant;  affirmed. 

79.  State  v.  Fox,  from  Edgecombe ;  murder,  first  degree ;  ap- 
peal by  defendant ;  affirmed, 

80.  State  v.  Glenn,  from  Mitchell;  manslaughter;  appeal  by 
defendant;  new  trial. 

81.  State  V.  Green,  from  Cumberland;  A.  D.  W.  and  aband- 
onment ;  appeal  by  defendant ;  new  trial. 
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82.  State  v.  Hickey,  from  Mitchell ;  liquor ;  appeal  by  defend- 
ant; affirmed. 

83.  State  v.  Hunt,  from  Davidson;  liquor;  appeal  by  defend- 
ant; affirmed. 

84.  State  v.  Luff,  from  Moore ;  forgery ;  appeal  by  defendant ; 
new  trial. 

85.  State  v.  Miller,  from  Bertie;  murder,  first  degree;  appeal 
by  defendant;  affirmed. 

86.  State  v.  McKinnon,  from  Duplin;  murder,  first  degree; 
appeal  by  defendant ;  affirmed. 

87.  State  v.  O'Neal,  from  Wake;  liquor;  appeal  by  defend- 
ant ;  new  trial. 

88.  State  v.  Phifer,  from  Mecklenburg;  manslaughter;  ap- 
peal by  defendant ;  new  trial. 

89.  State  v.  Poe,  from  Orange;  false  pretense;  appeal  by  de- 
fendant; reversed. 

90.  State  v.  Roberson  (M.),  from  Durham;  abortion;  appeal 
by  defendant;  new  trial. 

91.  State  V.   Roberson    (W.),  from  Durham;  zoning  ordi- 
nance ;  appeal  by  defendant ;  affirmed. 

92.  State  v.  Roberts,  from  Orange;  abandonment;  appeal  by 
defendant;  new  trial. 

93.  State  v.  Scurlock,  from  Randolph ;  larceny  and  receiving ; 
appeal  by  defendant ;  new  trial. 

94.  State  v.  Sneed,  from  Durham;  abandonment;  appeal  by 
defendant ;  affirmed. 

95.  State  v.  Trogdon,  from  Randolph;  secret  assault;  appeal 
by  defendant ;  new  trial. 

96.  State  v.  Wade,  from  Hoke ;  seduction ;  appeal  by  defend- 
ant;  new  trial. 

97.  State  v.  Wilson,  from  Pender;  murder,  first  degree;  ap- 
peal by  defendant ;  affirmed. 

98.  State  v.  Wrenn,  from  Wilkes;  conspiracy;  appeal  by  de- 
fendant; reversed. 

Docketed  and  Dismissed 

99.  State  v.  Wiley  Whitley,  from  Greene. 

100.  State  V.  Earl  Hayes,  et  al.,  from  Sampson. 

101.  State  V.  Sandy  Joyner,  from  Lenoir. 

102.  State  v.  Goley  Fulford,  from  Brunswick. 

103.  State  v.  Archie  Fowler,  et  al.,  from  Davidson. 
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104.  State  v.  Archie  Fowler,  from  Davidson. 

105.  State  v.  Jess  Meacham,  from  Guilford. 

106.  State  v.  Ben  Wallace,  et  al.,  from  Guilford. 

107.  State  v.  C.  A.  Straughan,  from  Robeson. 

108.  State  v.  Van  Walters,  from  Robeson. 

109.  State  V.  Otis  Burnette,  from  Clay. 


FEBRUARY  TERM,  1930 

110.  State  V.  Barkley,  from  Pasquotank;  bribery;  appeal  by 
defendant ;  new  trial. 

111.  State  V.  Battle,  from  Edgecombe;  larceny;  appeal  by 
defendant;  reversed. 

112.  State  V.  Blake,  from  Durham;  murder,  first  degree;  ap- 
peal by  defendant;  new  trial. 

113.  State  V.  Birkman,  from  Cumberland;  murder,  second 
degree;  appeal  by  defendant;  new  trial. 

114.  State  V.  Corey,  from  Pender;  false  pretense;  appeal  by 
defendant;  reversed. 

115.  State  V.  Crawford,  from  Wake;  bad  check;  appeal  by 
State,  special  verdict ;  affirmed. 

116.  State  V.  Grievas,  from  Lenoir;  liquor;  appeal  by  de- 
fendant; affirmed. 

117.  State  V.  Heath,  from  Robeson;  "blue  sky  law";  appeal 
by  State;  affirmed. 

118.  State  V.  Jaynes,  from  Caldwell;  liquor;  appeal  by  de- 
fendant ;  affirmed  and  remanded  for  judg. 

119.  State  V.  Jones,  from  Buncombe;  manslaughter;  appeal 
by  defendant;  affirmed. 

120.  State  v.  Lamb,  from  Craven;  forgery;  appeal  by  de- 
fendant; reversed. 

121.  State  V.  Lassiter,  from  Chowan;  liquor;  appeal  by  de- 
fendant; affirmed. 

122.  State  v.  Lockey,  from  Cumberland ;  barber's  act ;  appeal 
by  defendant ;  affirmed. 

123.  State  v.  Macon,  from  Warren ;  murder,  first  degree ;  ap- 
peal by  defendant;  affirmed. 

124.  State  v.  Mitchell,  from  Burke ;  manslaughter ;  appeal  by 
defendant;  affirmed. 

125.  State  v.  Myrick,  from  Halifax;  forfeited  bond;  appeal 
by  defendant;  reversed. 
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126.  State  v.  McAfee,  from  Lenoir  (2  cases)  ;  liquor;  appea. 
by  defendant;  affirmed. 

127.  State  v.  McLeod,  from  Lee ;  murder,  first  degree ;  appea' 
by  defendant;  affirmed. 

128.  State  v.  Parker,  from  Anson;  murder,  first  degree;  ap 
peal  by  defendant;  affirmed. 

129.  State  v.  Ratliff ,  from  Anson ;  breaking  and  entering ; 
appeal  by  defendant ;  new  trial. 

130.  State  v.  Ritter,  from  Richmond ;  conspiracy  to  murder  ; 
appeal  by  defendant ;  affirmed. 

131.  State  V.  Satterfield,  from  Guilford;  involuntary  man- 
slaughter; appeal  by  defendant;  reversed. 

132.  State  v.  Sauls,  from  Gaston;  C.  C.  W. ;  appeal  by  de- 
fendant ;  new  trial. 

133.  State  v.   Sawyer,  from  Martin ;  murder,   first  degree ;. 
appeal  by  defendant;  affirmed. 

134.  State  v.  Setzer,  from  Catawba ;  breaking  and  entering ; 
appeal  by  defendant ;  new  trial. 

135.  State  v.  Simmons,  from  Guilford;  murder,  first  degree; 
appeal  by  defendant ;  new  trial. 

136.  State  v.  Spivey,  from  Lee;  murder,  first  degree;  appea'. 
by  defendant;  affirmed. 

137.  State  v.  Wishon,  from  Macon;  murder,  second  degree; 
appeal  by  defendant;  affirmed. 

138.  State  v.  Beal,  from  Mecklenburg;  murder,  second  de- 
gree; appeal  by  defendant;  affirmed. 

139.  State  v.  Hoffman,  from  McDowell;  riot;  appeal  by  de- 
fendant; affirmed. 

140.  State  v.  Jackson ;  from  Rowan ;  rape ;  appeal  by  defend- 
ant; affirmed  and  remanded  for  proper  judgment. 

Docketed  and  Dismissed 

141.  State  V.  Truelove,  et  al.,  from  Harnett. 

142.  State  v.  Clay  Mullins,  from  Wake. 

143.  State  v.  Pete  Stone,  from  Stokes. 

144.  State  v.  R.  M.  Smith,  from  Guilford. 

145.  State  v.  Sam  Mills,  from  Guilford. 

146.  State  v.  Parker  Morris,  from  Lee. 

147.  State  v.  James  Marley,  from  Moore. 

148.  State  v.  Andrew  Becton,  from  Lenoir. 

149.  State  v.  Brumfield,  from  Union. 

150.  State  v.  Floyd  Stanley,  from  Craven. 
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SUMMARY  OF  CASES 

Affirmed  on  defendant's  appeal 57 

New  trial  or  reversed  on  defendant's  appeal 41 

Affirmed  on  State's  appeal 4 

Remanded  on  defendant's  appeal 2 

Remanded  for  judgment 1 

Judgment   arrested    1 

Venire  denovo    1 

Error    1 

Appeal  dismissed   42 

Total 150 


CRIMINAL  STATISTICS 


STATEMENT  A 

The  Following  Statement  Shows  the  Criminal  Cases  Disposed  of  Dubinq  the 
Fall  Term,  1928  and  Spring  Term,  1929 


Counties 

1 

O 

a 
.2 
-3 

e 

CC4 

S 

o 

V 
a 
o 

1 

1 

Is 

ll 

5(5 

o 
o  o 

Alamance 

19 

17 

33 

3 

33 

2 

1 

36 

Alexander 

85 

17 

97 

5 

74 

6 

21 

1 

102 

Alleghany. 

34 

5 

36 

3 

33 

3 

3 

39 

Anson 

147 

266 

401 

12 

306 

51 

55 

1 

413 

Ashe 

107 
88 
46 

1 

2 

45 



105 

87 
88 

3 
3 
3 

87 
74 
69 

20 
4 
10 

1 
11 
12 

1 

108 

Avery ._ 

90 

BeauJtort 

91 

Bertie 

44 
27 

76 
19 



115 
40 

5 
6 

89 
31 

21 
14 

10 
1 

120 

Bladen 

46 

Brunswick 

41 
325 

11 

199 

50 

468 

2 
56 

27 
470 

25 
49 

62 

Buncombe 

2 

3 

524 

Burke 

111 

12 

121 

2 

103 

2 

17 

1 

123 

Cabarrus 

118 

52 

162 

8 

118 

18 

34 

170 

Caldwell 

242 

51 

280 

13 

261 

17 

15 

293 

1 

19 

18 

173 

7 

8 

14 

43 

8 

24 

32 

205 

3 
11 

7 
27 
28 
168 

1 

8 

Carteret 

27 

Caswell 

4 
29 

32 

Catawba 

15 

4 

216 

Chatham 

61 

63 

122 

2 

115 

1 

8 

124 

Cherokee 

148 
4 

12 
6 

151 
10 

9 

125 
6 

35 

1 

160 

Chowan 

3 

10 

Clay 

38 

6 

43 

1 

24 

12 

8 

44 

Cleveland 

113 

36 

138 

11 

104 

14 

31 

149 

Columbus 

100 

50 

143 

7 

105 

20 

24 

1 

160 

Craven* 

27 

87 

108 

6 

92 

13 

9 

1 

115 

Cumberland 

125 

105 

213 

17 

152 

26 

50 

2 

230 

Currituck 

11 
9 

1 
5 

12 
13 

1 

12 
12 

12 

Dare 

2 

14 

Davidson 

176 

29 

188 

17 

178 

16 

11 

205 

82 

21 

101 

2 

78 

7 

18 

103 

Duplin 

67 

82 

135 

14 

76 

21 

52 

149 

Durham 

314 

406 

637 

83 

531 

73 

114 

2 

720 

Edgecombe 

46 

87 

125 

8 

95 

22 

16 

133 

Forsyth 

427 

355 

720 

62 

686 

76 

11 

9 

782 

Franklin 

40 

42 

80 

2 

53 

18 

11 

82 

Gaston 

558 

100 

629 

29 

359 

96 

190 

13 

658 

Gates 

61 

52 

108 

5 

75 

12 

26 

113 

Graham 

53 
69 

51 
184 

2 
10 

23 
142 

27 
23 

2 
28 

1 

1 

53 

Granville 

125 

194 

Greene 

33 

36 

66 

3 

47 

16 

6 

69 

Guilford 

346 

212 

528 

30 

457 

58 

41 

2 

558 

Halifax 

172 

257 

410 

19 

391 

15 

23 

429 

Harnett 

123 

104 

215 

12 

96 

35 

95 

1 

227 

Haywood 

275 

12 

276 

11 

150 

44 

93 

287 

Henderson 

46 

32 

74 

4 

41 

14 

23 

78 

Hertford 

24 

94 

112 

6 

96 

18 

4 



118 

Hoke. 

40 

8 

27 
13 

1 

68 
20 

1 

68 

17 

5 

4 

5 

68 

Hyde 

21 

18 
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Counties 

o 
O 

1 

6 

1 
o 

V 

g 

o 

'5 
-< 

t.    o 

£  g- 

O  Q 

o 

"3    § 
o    o 
Eh  O 

Iredell 

42 

33 

74 

1 

56 

3 

16 

75 

Jackson* 

54 

3 

56 

1 

17 

7 

34 

58 

Johnston. 

47 

20 

41 

105 

31 

37 
42 
95 

72 

57 

77 

188 

6 

6 
12 

77 

44 

61 

144 

1 

7S 

12 

4 

37 

1 
18 
19 

Lee 

83 

Lenoir 

200 

Lincoln 

46 

13 

51 

8 

31 

10 

17 

1 

59 

Macon 

213 

8 

212 

9 

126 

13 

82 

221 

Madison 

221 

8 

223 

6 

142 

22 

64 

1 

229 

Martin 

36 

32 

68 

57 

8 

3 

68 

McDowell 

175 

47 

212 

10 

167 

10 

41 

4 

222 

Mecklenburg  _  . 

483 

450 

839 

94 

510 

106 

303 

14 

933 

Mitchell 

45 
104 

45 
143 

3 

31 
68 

2 
12 

12 
65 

1 

45 

Montgomery... 

42 

146 

Moore 

30 

22 

48 

4 

38 

9 

5 

52 

Nash . 

59 
48 

94 
141 

142 
177 

11 
12 

96 

148 

23 
39 

34 

2 

153 

New  Hanover.. 

189 

Northampton.. 

49 

97 

139 

7 

114 

16 

16 

146 

Onslow 

73 

34 

105 

2 

79 

14 

14 

107 

Orange 

118 

105 

214 

9 

175 

20 

28 

223 

Pamlico 

28 

44 

71 

1 

64 

4 

4 

72 

Pasquotank 

29 

38 



64 

3 

47 

4 

16 

67 

Pender 

44 

43 

85 

2 

62 

16 

9 

87 

Perquimans 

12 

14 

25 

1 

15 

7 

4 

26 

Person 

97 

91 

186 

2 

150 

17 

21 

188 

Pitt 

69 
91 

217 

91 
16 

46 

152 
103 
254 

8 
4 
9 

124 

82 

159 

20 

6 

21 

16 
19 

82 

1 

160 

Polk... 

107 

Randolph 

263 

Richmond 

113 

78 

182 

9 

143 

12 

36 

191 

Robeson 

143 

80 

45 

256 

12 

156 

40 

64 

8 

268 

Rockingham 

134 

61 

189 

6 

151 

26 

18 

195 

Rowan 

61 

26 

79 

8 

62 

7 

14 

4 

87 

37 
117 

12 
85 

2 

49 
194 

10 

44 
159 

5 
36 

49 

Sampson.. 

9 

204 

Scotland 

36 

46 

3 

82 

3 

65 

6 

14 

85 

Stanly.  . 

35 

16 

48 

3 

50 

1 

51 

Stokes 

55 

18 

71 

2 

59 

10 

3 

1 

73 

Surry 

118 
135 

78 

13 
3 

6 

14 

128 

143 

76 

3 
9 

8 

113 
97 
39 

13 

17 

7 

5 
38 
37 

1 

131 

Swain  ... 

152 

Transylvania  .  . 

84 

TyrreU 

6 

4 

10 

4 

2 

3 

1 

10 

32 

83 

608 

8 

30 

49 

527 

26 

61 

121 

1,078 

34 

1 
11 

57 

54 

93 

753 

22 

8 
23 

117 

7 

62 

Vance  .. 

16 

260 

5 

5 

132 

Wake 

1,135 

Warren 

34 

Washington 

4 

16 

17 

3 

11 

4 

5 

20 

Watauga 

Wayne 

50 

8 

57 

1 

57 

1 

58 

24 

38 

60 

62 

62 

Wilkes 

438 
102 

12 
134 

405 
220 

45 
16 

209 
126 

33 

35 

206 

74 

2 
1 

450 

Wilson 

236 

Yadkin 

92 
76 

9 
5 

96 

78 

5 
3 

94 
38 

7 
12 

101 

Yancey 

31 

81 

Totals 

10,422 

6,321 

65 

15,848 

960 

11,946 

1,888 

2,883 

93 

16,810 

*2  Corporations. 
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STATEMENT  C 

The  Following  Statement  Shows  the  Criminal  Cases  Disposed  of  During  the 
Fall  Term,  1929,  and  Spring  Term,  1930 


Counties 

S 
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1 

a 

fa 

1 

o 

a 

O 

O 

1 

'3 
& 

o 

< 

i 

o5 

Alamance 

53 

30 

82 

1 

53 

6 

24 

83 

Alexander 

68 

6 

73 

1 

39 

12 

23 

74 

AUeghany 

26 

2 

26 

2 

26 

2 

28 

98 
68 
158 

198 
3 

2 

283 
68 
151 

13 
3 

9 

216 
68 
60 

33 
2 
15 

47 
83 

1 

o 

296 

71 

Avery  -  .  _  -. 

160 

Beaufort 

67 

30 

94 

3 

51 

11 

35 



97 

Bertie 

31 
37 

66 
16 

93 
50 

4 
3 

67 
37 

19 
10 

11 
5 

1 

97 

Bladen 

53 

26 
206 

8 
79 

32 
253 

2 
32 

27 
244 

7 
34 

34 

Buncombe 

7 

285 

Burke      ..  ..- 

81 

192 

18 
86 

89 
264 

10 
14 

98 
166 

1 

44 

99 

Cabarrus 

67 

1 

278 

Caldwell 

262 

38 

293 

7 

252 

13 

34 

1 

300 

Camden 

2 

7 

9 

7 

1 

1 

9 

Carteret 

16 
16 

6 

7 

20 
23 

2 

22 
15 

22 

Caswell 

1 

7 

23 

72 
63 

13 
63 

_ 

81 
124 

4 
2 

83 
115 

2 

7 

85 

Chatham 

4 

126 

Cherokee 

110 

7 

109 

8 

80 

36 

1 

117 

Chowan 

11 

16 

24 

3 

16 

4 

7 

27 

Clay          

27 
121 

2 
43 

29 
158 

6 

20 
115 

9 

26 

29 

Cleveland 

22 

1 

164 

Columbus 

93 

34 

122 

5 

85 

18 

23 

1 

127 

Craven 

61 

92 

150 

3 

113 

17 

23 

153 

Cumberland 

118 

108 

1 

212 

15 

141 

24 

61 

1 

227 

6 

6 

7 

352 

17 

6 

5 

320 

6 

7 
291 

31 

2 
18 

7 

Davidson 

78 

369 

Davie 

73 

38 

27 
47 

98 

82 

2 
3 

74 
48 

4 
10 

22 

27 

100 

Duplin 

85 

Durham 

216 

281 

443 

54 

387 

52 

57 

1 

497 

Edgecombe 

37 

135 

164 

8 

127 

23 

22 

172 

Forsyth 

468 

336 

702 

102 

600 

117 

85 

2 

804 

Franklin 

32 

23 

55 

24 

17 

14 

55 

Gaston 

254 

70 

308 

16 

215 

46 

57 

6 

324 

Gates 

58 

37 

90 

5 

58 

15 

22 

95 

Graham. 

97 
61 

96 
163 

1 
6 

20 
133 

4 
12 

73 

24 

97 

Granville 

108 

169 

Greene 

19 

35 

54 

38 

4 

12 

54 

Guilford- 

323 

254 

530 

47 

449 

84 

43 

1 

577 

Halifax 

148 
154 

214 
37 

350 
184 

12 

7 

362 

89 

362 

Harnett 

34 

68 

191 

Haywood* 

212 

15 

214 

13 

79 

30 

115 

4 

228 

Henderson 

69 

34 

97 

6 

61 

25 

15 

2 

103 

Hertford 

28 

86 

111 

3 

76 

19 

19 

114 

Hoke - 

16 

3 

62 

28 
28 
31 

2 

46 
30 
90 

1 
3 

35 
23 
69 

8 

1 
6 

3 

7 
18 

46 

Hyde 

31 

Iredell 

93 

Jackson 

61 

1 

3 

61 

4 

33 

15 

17 

65 

58 
40 

34 
40 

85 
76 

7 
4 

92 
51 

92 

Jones.. 

20 

9 

80 
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Counties 

0) 

T3 

"o 
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T3 
01 

O 

O 

T3 

< 

i 

Otherwise 
Disposed  of 

3 

o 

Lee 

22 

26 

46 

2 

39 

7 

2 

48 

Lenoir 

116 

101 

192 

25 

130 

41 

46 

217 

Lincoln 

42 

8 

50 

31 

9 

10 

50 

Macon 

212 

9 

3 

209 

15 

122 

29 

72 

1 

224 

Madison 

163 

13 

164 

12 

107 

29 

33 

7 

176 

44 
260 

47 

27 

90 

278 

1 
9 

83 

181 

8 
26 

91 

McDowell 

75 

5 

287 

Mecklenburg  .  _ 
Mitchell 

635 
60 
39 
30 

537 

1,027 
58 
57 
54 

145 

2 

680 
43 
34 
40 

139 
3 
5 
9 

343 

14 

18 

5 

10 

1,172 
60 

Montgomery 

Moore 

18 
24 

57 
54 

Nash  _  _        _      . 

88 
59 

106 
138 

180 
185 

14 
12 

105 
151 

21 
44 

68 

2 

194 

New  Hanover.. 

197 

Northampton.. 
Onslow 

44 
59 

83 
60 

123 
116 

4 
3 

84 
88 

23 
16 

20 
15 

127 
119 

Orange 

Pamlico 

121 
39 

82 
26 

188 
64 

15 

1 

158 
41 

20 
9 

25 
15 

203 
65 

Pasquotank 

Pender 

29 
30 

16 
63 

40 

85 

5 

8 

25 
68 

15 
12 

5 
13 

45 
93 

Perquimans 

12 

20 

32 

26 

2 

4 

32 

Person 

104 

76 

177 

3 

126 

15 

39 

180 

Pitt 

70 
120 
266 

75 

88 
14 
66 
74 

154 
126 
323 
144 

4 

8 
9 
5 

144 
109 
199 
110 

14 
23 
22 
14 

158 

Polk 

2 

104 

22 

7 
3 

134 

Randolph 

Richmond 

332 
149 

Robeson 

143 

77 

43 

251 

12 

167 

46 

49 

1 

263 

Rockingham 

Rowan 

200 
79 

103 
41 

288 
117 

15 
3 

208 
104 

67 

7 

28 
9 

303 
120 

R.utherf  ord  .    .  . 

68 
56 
19 

20 

74 
37 

3 

84 
126 

57 

4 
4 
2 

70 
89 
41 

18 
34 
10 

88 

Sampson 

Scotland 

7 
8 

130 
59 

Stanly 

35 
145 

16 
41 

49 
178 

2 

8 

43 

145 

8 
17 

61 

Stokes 

21 

■  3 

186 

129 
55 

13 
2 

138 

48 

4 
9 

126 
30 

12 

8 

4 
20 

142 

Swain* 

58 

Transylvania .  . 

23 
16 
45 
76 
357 
18 

23 
16 
88 
119 
680 
46 

2 

1 

6 

32 

7 

17 
12 
79 
88 
474 
34 

6 

3 

10 

26 

111 

16 

23 

Tyrrell... 

2 

44 

49 

355 

35 

3 

18 
89 

11 

126 

3 

1 

125 

Wake 

712 

Warren 

53 

Washington 

Watauga 

Wayne 

Wilkes 

10 

70 

59 

237 

30 

2 

96 

14 

38 

71 

145 

241 

2 

1 

10 

10 

23 
49 
93 
133 

15 

19 
22 

2 
23 
42 
93 

1 
3 

40 

72 

155 

251 

Wilson 

92 

155 

1 

231 

17 

177 

11 

60 

248 

Yadkin... 

74 

10 

81 

3 

61 

11 

11 

1 

84 

Yancey 

117 

1 

111 

7 

71 

17 

30 

118 

Totals 

9,770 

5,904 

56 

14,794 

936 

10,948 

1,980 

2,733 

71 

15,732 

*2  Corporations. 
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STATEMENT  E 


From 
July  1,  1928 

to 
July  1,  1929 


From 
July  1,  1929 

to 
July  1,  1930 


Number  of  criminal  actions  disposed  of 
Males 

Females 

Corporations 

Totals 

White 

Colored 

Indian 

Corporations 

Totals 

Convictions,  including  submissions 

Acquitted 

Nolle  pros , 

Otherwise  disposed  of 

Totals 

Murder — first  degree 

Murder — second  degree 

Manslaughter 

Rape 

Assault  with  intent  to  rape 

Arsons .-. 

Burglary — first  degree 

Burglary — second  degree 

Forgery 

Larceny 

Intoxicating  liquors 

Other  crimes  and  misdemeanors 

Totals 


15,848 

960 

2 


10,422 

6,321 

65 

2 


11,946 

1,888 

2,883 

93 


3 

277 

147 

26 

75 

21 

59 

358 

2,874 

5,307 

7,663 


16,810 


14 , 794 

936 

2 


16,810 


9,770 

5,904 

56 

2 


16,810 


10,948 

1,980 

2,733 

71 


16,810 


10 

258 

163 

19 

66 

19 

2 

61 

450 

2,781 

4,379 

7,524 


16,810 


15,732 


15 , 732 


15,732 


15 , 732 


15,732 
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STATEMENT  F 

Alphabetical  List  of  Ckimes 


Name  of  Offense 


From 
July  1,1928 

to 
July  1,1929 


From 
July  1, 1929 

to 
July  1, 1930 


Abandonment 

Abduction 

Abortion 

Affray 

Arson 

Assault  and  battery 

Assault  with  deadly  weapon 

Assault  with  intent  to  rape 

Attempt  to  burn  dwelling 

Attempt  to  poison 

Bastardy 

Bigamy 

Bribery 

Buggery 

Burglary — first  degree 

Bvurglary— second  degree 

Biu-ning  other  than  arson 

Carrying  concealed  weapons 

Compounding  felony 

Concealing  birth  of  child 

Conspiracy 

Counterfeiting 

Cruelty  to  animals 

Disorderly  house 

Disposing  of  mortgaged  property 

Disturbing  meetings 

Election  laws 

Embezzlement 

Escape 

Failure  to  list  taxes 

Failvire  to  work  public  road 

False  pretense 

Fish  and  game  laws 

Food  and  drug  laws 

Forcible  trespass 

Forgery 

Fornication  and  adultery 

Gambling  or  lottery 

Health  laws 

Housebreaking  (storebreaking,  etc.) 

House  burning . 

Incest 

Injury  to  property 

Intoxicating  liquors 

Larcency  and  receiving 

Libel 

License,  practicing  profession  without. 

License,  doing  business  without 

Manslaughter 

Military  laws 

Muncipal  ordinances 

Murder — first  degree 

Murder — second  degree 


191 
23 
10 

155 
21 

634 

,337 

75 


59 

21 

429 


19 

215 

89 

107 

8 

136 

50 

156 

4 

179 

48 

2 

161 

358 

146 

219 

2 

,070 

10 

20 

77 

,307 

,874 


176 

17 

7 

181 

19 

683 

,242 

66 


2 
48 

7 
21 

2 

61 

12 

354 


29 
71* 


152 

94 

7 

1 

173 

49 


131 

450 

130 

95 

7 

1,381 

16 

10 

62 

4,379 

2,781 


6 

147 


12 

3 

277 


5 

7 
163 


14 

10 

258 
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Name  of  Offense 


From 
July  1, 1928 

to 
July  1,1929 


From 
July  1, 192'J 

to 
July  1,1930 


Nuisance 

Obstructing  public  highway- 
Obstructing  river 

Official  misconduct 

Perj  ury 

Rape 

Resisting  officer 

Riot 

Robbery 

School  laws 

Seduction 

Slander 

Trespass 

Miscellaneous 


Totals- 


9 

40 

26 

108 


180 
12 
70 
19 

132 
1,420 


16,810 


26 
46 
19 
99 

4 
182 

6 

84 

16 

86 

1,584 


15,732 


Addendttm  to  Statement  F 

The  offenses  given  below  are  included  in  "Miscellaneous,"  but  have  not  yet  been  added  to  printed 
list  of  crimes.  The  prostitution  cases  were  included  in  "disorderly  house"  cases  for  1928-29,  but  for 
1929-30  are  included  in  "miscellaneous"  and  more  specifically  below: 


Name  of  Offense 


From 
July  1, 1928 

to 
July  1,1929 


From 
July  1,1929 

to 
July  1, 1930 


Non-support 

*Prostitution 

Reckless  driving  (or  speeding) - 

Vagrancy 

Violating  automobile  laws 

Violating  banking  laws 

Worthless  check 


48 


471 

68 

121 


Totals- 


325 


1,033 


64 

109 
477 

40 
100 

10 
331 

1,131 
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Fees  Transmitted  by  Attorney  General  to  State  Treasurer  since  February  Term,  1 928,  Through  February  Term,  1 930 


State  V.  Gerukas 

State  V.  Jones 

State  V.  Earp 

State  V.  Golden 

State  V.  Corriher 

State  V.  J.  W.  Hughes 

State  V.  Palmer 

State  V.  Alston 

State  V.  Lawrence 

W.  M.  Person  v.  Doughton,  Commissioner 

State  V.  Whitfield 

State  V.  Hargett 

State  V.  Parrish  and  Hester 

State  V.  Cling  Ashe 

State  V.  Roy  Rhyne 

State  V.  Ola  Grant 

State  V.  Weston 

State  V.  Ed  Moore 

State  V.  D.  K.  Grant,  Jr 

State  V.  Vickers 

State  V.  Daniels 

State  V.  Palmer 

State  V.  Bell 

State  V.  Shew 

State  T.  Craft 

State  V.  Williams 

State  V.  Dalton 

State  V.  Johnson 

State  V.  Fitzhugh  Lane 

State  V.  O'Neal 

State  V.  Cagle 

State  V.  Burleson,  et  al i 

State  V.  Sneed 

State  V.  John  Jones 

State  V.  Morris 

State  V.  Fulford _ 

Murphy  v.  Corporation  Commission  (U.  S.  Sup.  Ct.) 

Total 


12.20 
10.00 
13.30 
13.30 
16.60 
10.00 
14.40 
10.00 
26.50 

4.40 
10.00 
1.5.50 
20.00 
14.40 
11.10 
10.00 
14.40 
15.50 
13.30 
13.30 
11.10 
16.60 
10.00 
12.20 
23.30 
10.00 
12.20 
19.90 
10.00 

3.30 
17.70 
38.80 
12.20 
12.20 
10.00 
10.00 
20.00 


S      517.70 


OPINIONS  TO  THE  GOVERNOR 


Board  of  Chiropractors — Appointment  op  Member 

6  September,  1928. 

Question  is  raised  in  relation  to  the  appointment  of  a  chiropractor  on 
the  State  Board  of  Chiropractors  Examiners  out  of  the  following  circum- 
stances : 

The  present  Board  contains  a  vacancy  with  one  other  member  unavailable 
for  the  object  of  the  Board,  at  present.  The  annual  meeting  of  the  Chiro- 
practors in  the  State  failed  to  recommend  five  of  their  membership  from 
whom  you  should  appoint  one,  as  provided  in  C.  S.  6711. 

It  is  exceedingly  important  to  the  profession,  as  it  appears  that  this 
vacancy  should  be  filled.  The  object,  of  course,  in  requiring  the  presentation 
of  five  members  to  you  is  to  give  you  some  latitude  of  discretion  in  appoint- 
ing the  particular  member.  This,  of  course,  in  an  emergency  you  can  waive, 
for  the  ultimate  power  of  appointment  is  in  you. 

Dr.  Frizelle  has  been  unanimously  recommended  by  the  Board  of  Chiro- 
practors. There  is  nothing  in  the  statute,  we  think,  that  prevents  you  from 
making  a  valid  appointment  of  Dr.  Frizelle,  in  the  absence  of  five  recom- 
mendations, if  you  choose  to  waive  that  condition. 


Smoky  Mountain  Park  Act — Construction 

1  October,  1928. 

The  whole  object  of  the  Smoky  Mountain  Park  Act  was  to  provide  a 
fund  by  the  State  of  North  Carolina  by  use  of  which  lands  could  be  pur- 
chased by  agreement  or  compensation  paid  to  land  owners  in  case  of  con- 
demnation proceedings. 

In  Section  No.  8  of  the  Act  the  fund  derived  from  the  sale  of  bonds  is 
called  "The  North  Carolina  Park  Fund"  and  it  is  to  be  disbursed  only  for 
the  purposes  provided  in  the  Act. 

Section  No.  17  declares  that  "this  fund  shall  be  wholly  devoted  to  the 
acquisition  of  lands  lying  within  the  State  of  North  Carolina  and  within 
the  boundary  designated  in  the  Acts." 

After  providing  for  the  appointment  of  the  Commission,  that  commission, 
in  Section  No.  3,  is  "authorized  and  directed  to  acquire  title  in  the  name 
of  the  State  of  North  Carolina  to  the  lands  described  therein." 

In  Section  No.  18:  "The  commission,  as  an  agency  of  the  State  of  North 
Carolina  is  vested  with  the  power  of  eminent  domain  to  acquire  in  the 
name  and  in  behalf  of  the  State  of  North  Carolina  and  to  condemn,  for 
park  purposes,  the  land  described."  It  is  acquiring  title  in  the  name  of  the 
State  of  North  Carolina  and  it  condemns  land,  also,  in  the  name  of  the 
State  of  North  Carolina. 

Section  No.  22  requires  this  land,  so  acquired,  shall,  by  purchase  or  con- 
demnation, be  conveyed  to  the  United  States  by  and  in  the  name  of  the 
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State  of  North  Carolina  by  the  Governor  thereof,  attested  by  the  Secretary 
of  State  and  sealed  with  the  great  seal. 

Section  No.  23  requires  all  appearances  and  any  suits,  actions  or  pro- 
ceedings to  be  in  the  name  of  the  State  of  North  Carolina. 

Section  No.  25  requires  the  commission  "to  institute  condemnation  pro- 
ceedings and  declare  that  upon  payment  of  the  award  rendered  in  any  such 
proceeding  the  title  of  the  land  described  in  the  petition  and  award  shall 
vest  in  fee  simple  in  the  State  of  North  Carolina." 

It  proceeds  and  requires  the  "State  of  North  Carolina  to  pay  the  award 
within  two  years  from  this  date"  or  be  subject  to  a  penalty. 

Throughout  the  whole  proceeding,  it  seems  the  Commission  is  a  simple 
agent  of  the  State,  acting  for  and  in  behalf  of  the  State  and,  this  being 
true,  certainly,  the  State  of  North  Carolina  is  a  proper  party  to  the  pro- 
ceedings. This,  notwithstanding  the  fact  that  the  commission  itself,  de- 
scribing itself  as  acting  for  and  in  behalf  of  the  State  of  North  Carolina, 
might,  also,  have  been  a  party. 

Thus  the  General  Assembly  has  provided  a  fund  to  pay  the  costs  of  the 
purchase  or  condemnation  of  the  area  devoted  to  this  park  in  the  State 
of  North  Carolina  and  has,  in  practical  effect,  appropriated  this  fund  for 
those  purposes. 

Section  No.  37  of  the  Act  was  written  with  the  intent  to  provide  ma- 
chinery by  the  use  of  which  the  owner  of  the  land  could  be  enjoined  from 
impairing  the  value  of  the  land  in  the  interval  between  the  time  of  the  is- 
suance of  the  summons  and  the  final  award.  Pending  such  proceedings 
and  to  meet  a  condition  arising  during  such  pendency,  the  latter  clause  of 
Section  No.  27  was  incorporated  in  the  Act,  as  follows: 

In  the  event  that  the  petitioner  shall  elect  not  to  acquire 
title  to  the  lands  protected  by  the  said  restraining  order,  then 
such  land  owner  or  land  owners  interested  therein  shall  have 
the  right  to  have  the  damages  suffered  by  them,  assessed  in 
said  proceedings,  in  the  same  manner  and  under  the  same 
practice  as  now  applying  when  injunctions  are  dismissed  upon 
the  hearing  or  upon  final  judgment. 

If  the  section  had  stopped  here,  then  it  would  be  clear  that  these  damages, 
so  assessed,  would  have  to  be  paid  from  the  State  of  North  Carolina  Park 
Fund.  In  other  words,  the  judgment  would  be  against  the  State  of  North 
Carolina  with  this  payment,  of  course,  limited  by  the  amount  of  the  North 
Carolina  Park  Fund.  At  the  end  of  the  section,  however,  there  was 
attached  this  proviso: 

Provided,  that  the  State  of  North  Carolina  shall  be  under  no 
obligations  or  liability  for  the  payment  of  any  such  damages 
so  assessed. 

It  is  apparent  that  Section  No.  27,  with  this  proviso,  was  written  to  meet 
what  is  essentially  an  exceptional,  and  will  be  unusual,  case. 

The  proviso  itself,  then,  is  necessarily  limited  to  that  particular  case. 
All  that  the  Commission  would  have  to  do,  in  order  to  avoid  any  conse- 
quences from-  this  proviso,  is  to  be  sure  that  they  are  right  before  they  go 
ahead.  In  other  words,  be  sure  they  wanted  the  land  before  they  filed  the 
petition  and  protected  that  land  from  devastation  or  waste,  during  the 
proceedings. 
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This  proviso  can  in  no  sense  affect  the  liability  of  the  State  of  North 
Carolina  to  pay  the  price  of  the  land  when  pui-chased  or  to  pay  the  award 
when  it  is  condemned,  the  fund  from  which  it  is  to  be  paid  having  been 
already  provided  and  apportioned  by  the  General  Assembly. 


Reward — Who  Entitled 

15  October,  1928. 

It  seems  that  the  Governor  of  the  State,  acting  under  C.  S.  4545,  offered 
a  reward  of  $250.00  to  anyone  who  should  apprehend  and  deliver  Christo- 
pher Columbo,  for  the  murder  of  J.  Hiram  Meadows,  to  the  person  and 
place  named  in  the  offer  of  reward. 

This  crime  was  committed  in  Jones  County  and  Mr.  F.  M.  Jenkins  is  the 
coroner  of  that  county.  Mr.  Jenkins  was  diligent  in  collecting  the  evidence 
in  the  matter,  taking  Columbo  into  custody;  gave  him  the  3rd  degree  and, 
in  consequence,  he  confessed.  Thereupon,  Columbo  was  delivered  to  the 
Sheriff  of  the  county  and  at  the  September  term,  1928,  of  the  Jones  County 
Superior  Court,  Judge  R.  A.  Nunn  presiding,  Columbo  was  convicted  and 
sentenced  to  a  term  of  fifteen  to  twenty  years  in  the  State's  prison. 

Upon  this  statement  you  inquire  whether  or  not  Mr.  Jenkins  is  entitled 
to  the  reward  offered  by  the  State. 

Previous  to  1913  (see  C.  S.  4555),  no  acting  officer  was  entitled  to  any 
reward  offered  for  the  arrest  of  a  criminal.  The  General  Assembly  (Chap- 
ter 132  Public  Laws  of  1913)  permitted  such  officers  to  receive  rewards  for 
making  arrests,  provided,  the  arrest  was  not  made  for  a  crime  committed 
within  the  county  of  such  officer.  Mr.  Jenkins,  in  the  proceedings  leading 
to  the  discovery  of  the  crime,  seems  to  have  been  acting  as  coroner  of  the 
County  of  Jones.  The  coroner's  function,  in  ferreting  out  crimes  and  those 
who  have  committed  the  crime  are  judicial.  There  are,  then,  two  reasons 
why,  as  a  matter  of  strict  legal  right,  Mr.  Jenkins  is  not  entitled  to  the  re- 
ward offered  in  this  case: 

(1)  The  arrest  was  made  by  him  as  an  officer  of  Jones  County  for  a 
crime  committed  within  that  county,  so  the  reward  is  forbidden  by  Statute. 

(2)  Mr.  Jenkins,  in  the  investigation  of  the  crime  and  in  his  dealings 
with  the  criminal,  was  exercising  a  judicial  functon. 

If,  therefore,  he  had  a  pecunary  interest  in  reaching  a  conclusion  against 
Columbo  in  this  investigation,  his  action  would  have  been  illegal  and  un- 
constitutional. 

Tumey  v.  Ohio,  273  U.  S.-510. 


Offices — Inconsistent  Duties 

15   October,   1928. 

It  seems  that  Mr.  G.  E.  Hoover  is  Chief  of  Police  in  the  town  of  Belmont. 
Application  has  been  made  to  the  Governor,  under  C.  S.  1468,  to  appoint 
him  also  a  Justice  of  the  Peace  of  the  township  in  which  Belmont  is  lo- 
cated. 
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We  have  heretofore  orally  advised  against  making  this  appointment,  be- 
cause the  duties  of  the  two  offices  are  wholly  inconsistent.  Of  course,  the 
constitutional  provision  that  prohibits  double  office  holding.  Article  No.  14 
section  7,  does  not  apply  to  Justices  of  the  Peace  and  so  does  not  apply  to 
this  situation.  There  is,  however,  a  principle  of  common  law  and  this  is 
founded  upon  the  soundest  of  policies, — that  no  one  should  hold  two  offices, 
when  the  duties  of  those  two  offices  do  or  may,  in  exercising  the  functions 
of  the  office,  conflict.  It  is  the  authority  conferred  by  the  office  which  affects 
this  and  not  the  subsequent  exercise  of  that  authority.  That,  therefore,  Mr. 
Hoover,  if  appointed  to  the  office  of  Justice  of  the  Peace,  does  not  intend  to 
try  cases,  would  not  at  all  be  material  in  determining  the  wisdom  of  his 
appointment  to  this  position.  It  would  be  intolerable,  of  course,  for  one 
to  swear  out  a  warrant  before  himself,  execute  the  warrant,  and  try  the 
defendant.  That  would  be  a  mixing  of  functions,  which  the  common  law 
prohibits. 


Electoral  College — Canvass  of  Votes 

30  November,  1928. 

As  you  no  doubt  know,  the  Board  of  State  Canvassers  is  required  to  meet 
on  the  Tuesday  following  the  fourth  Monday  after  the  election,  which  is 
December  4th,  (next  Tuesday).  They  are  required  to  canvass  the  votes 
cast  for  Presidential  Electors.  After  they  have  canvassed  them,  they  shall 
make  an  abstract  of  all  votes  cast  and  shall  deliver  the  same  to  the  Sec- 
retary of  State,  together  with  the  original  returns  of  the  several  counties, 
to  be  filed  in  his  office.  He  shall,  then,  under  his  hand  and  seal  of  his 
office,  certify  to  the  Governor  the  names  of  as  many  persons  receiving  the 
highest  number  of  votes  for  electors  for  President  and  Vice-President  of 
the  United  States  as  the  State  may  be  entitled  to  in  the  Electoral  College. 

Our  Statute  then  proceeds,  C.  S.  section  6012: 

The  Governor  shall  thereupon  immediately  issue  his  proc- 
lamation and  cause  the  same  to  be  published  in  such  daily 
newspapers  as  may  be  published  in  the  city  of  Raleigh,  where- 
in he  shall  set  forth  the  names  of  the  persons  duly  elected  as 
electors,  and  warn  each  of  them  to  attend  at  the  capitol  in  the 
city  of  Raleigh  at  noon  on  the  second  Monday  of  January  next 
after  his  election,  at  which  time  the  said  electors  shall  meet, 
and  in  case  of  the  absence  or  ineligibility  of  any  elector  chosen, 
or  if  the  proper  number  of  electors  shall  for  any  cause  be 
deficient,  those  present  shall  forthwith  elect  from  the  citizens 
of  the  State  so  many  persons  as  will  supply  the  deficiency, 
and  the  persons  so  chosen  shall  be  electors  to  vote  for  the 
President  and  Vice-President  of  the  United  States.  And  the 
Governor  shall,  on  or  before  the  second  Monday  of  January, 
make  out  three  lists  of  the  names  of  the  said  persons  so  elect- 
ed and  appointed  electors  and  cause  the  same  to  be  delivered 
to  them.,  as  directed  by  the  act  of  Congress. 

By  an  act  of  Congress,  approved  May  29,  1928,  our  State's  statute,  sec- 
tion 6012  above,  was  modified  to  some  extent.  Electors  are  now  required 
to  meet  and  cast  their  ballots  on  the  first  Wednesday  in  January  next  fol- 
lowing their  appointment,  which  will  be  January  2,  1929. 


62  BIENNIAL    REPORT    OF    THE   ATTORNEY   GENERAL 

It  is  made  the  duty  of  the  Governor,  as  soon  as  practicable  after  he  re- 
ceives the  certificate  of  the  Secretary  of  State,  evidencing  the  election  of 
these  electors,  to  communicate  by  registered  mail,  under  the  seal  of  the 
State,  to  the  Secretary  of  State  of  the  United  States  a  certificate  of  such 
ascertainment  of  the  electors  appointed  and  state  fairly  the  names  of  such 
electors  and  the  canvass  or  other  ascertainment,  under  the  laws  of  such 
State,  of  the  number  of  votes  given  or  cast  for  each  person  for  whose  ap- 
pointment any  or  all  votes  have  been  given  or  cast. 

It  is,  also,  the  duty  of  the  Governor  of  the  State  to  deliver  to  the  electors 
of  such  State,  on  or  before  the  day  on  which  they  are  required  to  meet 
(January  2,  1929),  six  duplicates  original  of  the  same  certificate  under  the 
seal  of  the  State. 

Thinking  that  perhaps  your  attention  had  not  been  called  to  this  change, 
is  our  excuse  for  writing  this  letter. 


Purchasing  Agent — Surry  County 

4  December,  1928. 

You  require  an  opinion  from  this  office  in  relation  to  the  appointment 
by  you  of  an  officer  created  by  Chapter  141,  Public  Local  Laws  of  1925  for 
Surry  County,  called  "Purchasing  Agent,  Tax  Supervisor  and  Bookkeeper", 
his  term  under  the  original  appointment  being  about  to  expire  on  the  first 
Monday  in  December,  1928.  Section  11  of  the  act  declares  that  this  officer 
shall  'be  appointed  by  the  Governor  of  North  Carolina  for  a  term  of  two 
years  from  the  first  Monday  in  December,  1926,  and  until  his  successor  is 
appointed  and  qualifies.  At  the  expiration  of  the  term  of  office  or  vacancy 
from  any  other  cause  in  the  oflRce,  it  is  declared  to  be  the  duty  of  the  Gov- 
ernor to  appoint  a  successor.  Among  other  things,  this  act  abolishes  the 
office  of  county  treasurer  and  imposes  the  duties  of  county  treasurer  upon 
this  officer. 

The  question  presented  by  you  to  this  office  is: 

How  far  do  the  provisions  of  the  county  fiscal  control  act, 
Chapter  146,  Public  Laws  of  1927,  effect  this  office  with  rela- 
tion to  the  appointment  of  a  successor  to  the  present  in- 
cumbent? We  can  find  nothing  in  the  act  of  1927  which  at 
all  impairs  the  authority  of  the  Governor  to  fill  the  vacancy 
in  this  office  occurring  on  the  first  Monday  in  December. 

That  act,  however,  does  require  the  boards  of  commissioners  of  all  the 
counties  of  the  State  to  appoint  a  county  accountant  or  to  impose  the 
duties  of  such  county  accountant  upon  any  other  officer  of  the  county  ex- 
cept the  sheriff  or  tax  collector,  or  the  county  treasurer.  The  person  hold- 
ing this  office,  then,  cannot  under  the  circumstances  hereinbefore  detailed 
act  as  county  accountant.  We  deem  it  unnecessary  to  go  further,  how- 
ever, than  to  declare  that  in  the  opinion  of  this  office  you  have  ample  au- 
thority— indeed,  are  required — to  fill  the  vacancy  occurring  on  the  first 
Monday  in  December,  1928. 
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Boundary  Line — Monuments 

7  December,  1928. 

In  your  letter  of  December  3rd,  you  state  that  complaint  has  been  made 
to  you  that  private  persons  have  been  interfering  with  the  markers,  recently 
set  up  by  the  Commission  appointed  by  you  and  the  Governor  of  South 
Carolina  to  mark  the  boundary  line  between  the  two  States.  Upon  this 
you  inquire  what  is  your  authority  to  deal  with  these  offenders. 

The  last  clause  of    C.  S.  section  7396  is  in  these  words: 

The  Governor  is  also  authorized,,  whenever  in  his  judgment 
it  shall  be  deemed  necessary,  to  protect  or  establish  the 
boundary  line  between  this  State  and  any  other  State,  to  in- 
stitute and  prosecute  in  the  name  of  the  State  of  North  Car- 
olina any  and  all  such  actions,  suits,  or  proceedings  at  law, 
or  in  equity,  and  to  direct  the  Attorney  General  or  such  other 
person  as  he  may  designate,  to  conduct  and  prosecute  such  ac- 
tions, suits  or  proceedings. 

One  method,  which  we  think  can  be  resorted  to,  is  found  in  C.  S.  4319, 
which,  so  far  as  material,  is  as  follows: 

If  any  person,  firm  or  corporation  shall  knowingly  remove, 
alter  or  deface  any  land  mark  in  any  wise  whatsoever,  or  shall 
knowingly  cause  such  removal,  alteration  or  defacement  to  be 
done,  such  person,  firm  or  corporation  shall  be  guilty  of  a  mis- 
demeanor. 

It  might  be  contended,  with  some  force,  that  this  section  applied  only  to 
private  land  marks  and  not  to  those  fixed  to  establish  the  boundaries  be- 
tween States.  We  think,  however,  that  the  terms  of  the  Statute  are  fully 
broad  enough  to  include  such  land  marks. 


Emergency  Appropriation — Furniture  for  Mansion 

18   December,   1928. 

You  ask  my  opinion  as  to  whether  an  allocation  out  of  the  emergency 
appropriation  for  the  purchase  of  furniture  for  the  Executive  Mansion  can 
be  made. 

As  I  understand  it,  the  need  for  this  arises  out  of  the  fact  that  for  the 
past  four  years  the  Mansion  has  been  furnished,  very  largely,  with  the 
furniture  belonging  to  Governor  McLean.  At  the  expiration  of  the  pres- 
ent administration,  this  furniture  will  be  removed  and  there  is  necessity 
of  other  furniture  for  the  Mansion. 

The  Board  of  Public  Buildings  and  Grounds  has  approved  a  sum  not  to 
exceed  Five  Thousand  ($5,000.)  Dollars  in  the  purchasing  of  furniture  for 
the  Mansion. 

I  am  of  the  opinion  that,  under  these  circumstances,  the  Governor  and 
Counsel  of  State  have  authority  to  make  an  allocation  from  the  emergency 
fund  for  this  purpose. 
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Febble-Minded  Children — Settlement 

21  December,  1928. 
In  Re:  Alice  and  Elizabeth  Culbrathe 

We  have  considered  carefully  the  letter  of  Mr.  Paul  A.  Green  to  you  in 
relation  to  the  two  children  alluded  to  above.  It  seems  from  Mr.  Green's 
letter  that  the  two  children  were  committed  to  the  Wrentham  State  School 
for  the  Feeble-minded  in  Massachusetts — Alice,  May  20,  1917,  being  then 
five  years  of  age;  Elizabeth,  April  26,  1915,  being  then  eight  years  of  age. 

The  mother  of  these  children  died  in  Fayetteville  about  nine  years  ago. 
The  father  died  in  the  same  place  in  December,  1924.  Mr.  Green  further 
states  that  at  the  time  of  his  death  the  father  had  resided  in  Fayetteville 
about  ten  years.  Upon  this  Mr.  Green  claims  that  the  two  feeble-minded 
girls  are  proper  charges  of  the  State  of  North  Carolina  and  ask  their 
transfer  to  some  institution  in  this  State. 

It  is  entirely  clear,  we  think,  that  these  two  girls  were  committed  to  the 
Massachusetts  institution  at  a  time  at  which  they  had  a  settlement  in  that 
state.  Their  parents  evidently  had  them  committed  to  the  institution  before 
they  removed  to  North  Carolina,  else  there  could  have  been  no  commission 
to  the  Massachusetts  institution.  The  fact  that  the  parents  afterwards 
moved  to  North  Carolina  and  acquired  a  settlement  here — if  they  did  so 
acquire  a  settlement — would  not,  in  the  opinion  of  this  office,  effect  the 
settlement  of  these  children  in  Massachusetts  in  such  way  as  to  transfer 
it  to  North  Carolina. 

As  at  present  advised,  then,  we  can  see  no  claim  that  Massachusetts  has 
upon  North  Carolina  to  have  these  children  transferred. 


Offices — Inconsistent 

14  January,  1929. 

If  you  will  look  over  your  file  and  get  the  letter  written  by  this  office 
to  Mr.  W.  W.  Leinster,  Private  Secretary  to  Governor  McLean,  you  will 
find  the  ruling  made  by  us  upon  application  to  appoint  a  policeman  a 
Justice  of  the  Peace. 

We  can  add  nothing  to  that  opinion,  except  to  reaffirm  it  and  cite  the 
principle  of  the  common  law,  as  laid  down  in  46  C.  J.,  page  941 : 

At  common  law,  the  holding  of  one  office  does  not  of  itself 
disqualify  the  incumbent  from  holding  another  office  at  the 
same  time,  provided,  there  is  no  inconsistency  in  the  func- 
tions of  the  two  offices  in  question.  But  where  the  functions 
of  two  offices  are  inconsistent,  they  are  regarded  as  incom- 
patible. 

There  can  be  no  doubt  that  the  functions  of  a  policeman  and  those  of  a 
Justice  of  the  Peace  are  wholly  inconsistent,  therefore,  reiterating  our 
former  opinion,  we  advise  that  the  Governor's  office  do  not  appoint  a  city 
or  a  town  policeman  a  Justice  of  the  Peace. 
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A.  &  Y.  R.  R. — Litigation 

4  February,  1929. 

We  have  received  your  letter  of  February  1,  enclosing  the  letter  of  Mr. 
Kirkman,  General  Manager  of  the  High  Point,  Thomasville  and  Denton 
Railroad  Company.     In  that  letter  he  inquires: 

Is  there  not  some  way  that  the  State  of  North  Carolina  can 
take  over  the  A.  &  Y.  R.  R.  and  lease  it  to  this  company,  in 
order  that  it  may  be  run  as  a  competitive  line? 

As  the  General  Assembly  is  in  session  at  the  present  time,  no  doubt,  if 
it  chose  to  do  so,  it  could  pass  an  Act  which  would  be  legal  and  constitu- 
tionally valid.  This,  however,  would  require  the  expenditure  of  a  least 
$4,000,000. 

You,  no  doubt,  are  familiar  with  the  fact  that  on  March  7,  1924  the 
Southern  Railroad  Company  began  an  action  in  the  United  States  Court 
for  the  Western  district  of  North  Carolina,  to  appoint  receivers  for  the 
A.  &  Y.  Ry.  Company;  to  sell  the  franchise  and  property  of  that  railroad 
company  to  pay  an  outstanding  indebtedness  of  about  $2,300,000.  and,  in 
practical  effect,  to  place  the  railroad  in  such  condition  that  the  Southern 
could,  itself,  secure  it  as  part  of  its  general  system,  without  paying  prob- 
ably anything  near  its  value.  This  resulted  in  litigation  on  the  part  of 
the  State  commencing,  also,  in  1924  and  continuing  in  various  forms  up  to 
a  few  weeks  ago.  This  litigation  was  intended,  in  the  first  instance,  to 
declare  the  deed  void  under  which  the  Southern  Railroad  Co.  and  the 
Atlantic  Coast  Line  dismembered  the  old  Cape  Fear  &  Yadkin  Valley  Rail- 
road. This  litigation  for  various  reasons,  has  been  so  far  unsuccessful. 
Indeed,  on  January  14,  1929,  the  Circuit  Court  of  Appeals  at  Richmond 
held  that  the  State  had  no  such  interest  in  the  property  as  would  permit 
it  to  intervene  in  the  action  pending  in  the  district  court  of  the  Western 
District  of  North  Carolina. 

If  this  decision  of  the  Court  of  Appeals  is  permitted  to  stand  without 
carrying  it  to  the  United  State  Supreme  Court  for  review,  then  the  South- 
ern Railway  Company  will  sell  the  A.  &  Y.  under  a  decree  of  foreclosure. 
At  this  sale,  of  course,  any  person  or  combination  of  persons  desiring  to 
purchase  that  railroad  and  its  franchise  can  bid.  The  position  of  the 
Southern  Railway  Company,  owning  all  of  the  stock  and  all  the  outstand- 
ing bonds  of  the  A.  &  Y.,  would  be  so  advantageous  at  the  bidding,  that 
it  would  be  exceedingly  difficult  to  purchase  the  A.  &  Y.  without  paying 
an  extravagant  price  for  it.  If,  therefore,  the  High  Point,  Thomasville 
&  Denton  Railroad  Company  wishes  to  purchase,  it  will  have  an  oppor- 
tunity to  do  so  at  that  sale. 

Of  course,  the  State  of  North  Carolina,  under  section  4  of  article  5  of 
the  Constitution,  could  not  lend  the  aid  of  its  credit  to  the  High  Point,  etc. 
Railroad,  without  submitting  the  question  to  a  vote  of  the  People  of  this 
State. 

We  have  attempted,  in  this  letter,  to  give  you  a  short  resume  of  the  sit- 
uation as  it  stands  at  the  present  time. 
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Justice  of  the  Peace — Revocation  of  Commission 

25  February,  1929. 

There  has  just  been  handed  this  office  letter  received  by  your  office  from 
an  attorney-at-law^  of  Salisbury.  Under  Chapter  116,  Public  Laws  of 
1927,  the  Governor  is  authorized  to  revoke  any  conunission  issued  by  him 
or  his  predecessor  appointing  any  person  a  justice  of  the  peace,  when, 
upon  complaint,  the  Governor  is  satisfied  that  the  interest  of  the  public 
would  best  be  served  by  the  revocation  of  said  commission.  This  is  carried 
in  the  N.  C.  Code  of  1927  as  a  part  of  C.  S.  1468. 

Unless  the  ju&*tice  of  the  peace  has  been  appointed  by  the  Governor  or 
his  predecessor,  there  is  no  authority  in  this  act  for  the  Governor  to  pro- 
ceed for  the  removal  of  such  justice  of  the  peace. 

In  this  case  I  advise  that  you  ascertain  whether  Mr.  was  ap- 
pointed a  justice  of  the  peace  by  the  Governor's  office.  If  he  was  so  ap- 
pointed,  I   suggest  that   Mr.  be   notified  to   file  formal   complaint, 

asking   for   the   revocation   of    Mr.   commission,   if   he    so    wishes. 

Thereupon,  should  be  notified  and  an  investigation  had.  The  Gov- 
ernor can  conduct  this  investigation  himself,  by  having  the  parties  appear 
before  him  here,  or  depute  some  proper  officer  to  do  so.  I  think  the  man 
is  entitled  to  a  hearing  before  his  commission  is  revoked. 

If  this  justice  of  the  peace  was  not  appointed  by  the  Governor,  but 
elected  by  the  people,  appointed  by  the  General  Assembly,  or  by  the  clerk 
of  the  superior  court,  the  Governor  would  have  no  authority  to  proceed  for 
his  removal. 

If  I  can  aid  further  in  the  matter,  I  will  be  glad  to  do  so. 


National  Banks — Taxation 

7  March,  1929. 

We  have  considered,  carefully,  the  letter  of  Governor  Christiansen  of 
Minnesota  and  the  accompanying  resolutions. 

The  method  of  taxing  National  Banks,  as  adopted  in  North  Carolina  and 
which  has  been  in  force  in  this  State  for  many  years  has  been  sustained, 
if  not  directly,  certainly  in  practical  effect,  in  First  National  Bank  of 
Aberdeeyi  v.  Chehalis  County,  165  U.  S.,  440. 

In  1923,  Congress,  by  an  act  approved  March  4,  1923,  enacted  a  substi- 
tute section  for  the  old  section  5219  in  the  revised  statutes  of  the  United 
States.  It  has  been  understood  that  this  amendment  avoided  the  difficulty 
created  by  the  decision  of  the  United  States  Supreme  Court,  in  The  Mer- 
chants  National  Bank  of  Richmond  v.  The  City  of  Richmond,  256  U.  S. 
685.  It  was  held  in  that  case  that  the  old  section  5219  providing  that  State 
taxation  of  shares  of  National  Bank  stock  should  not  be  at  a  greater  rate 
than  is  assessed  on  other  moneyed  capital  in  the  hands  of  individual  citi- 
zens of  the  State,  Is  not  limited  to  protecting  National  Bank  shareholders 
from  higher  taxation  than  is  assessed  against  shares  in  State  banks,  but 
the  expression   "moneyed  capital  in  the  hands   of   individual   citizens"   in- 
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eludes  investments  in  securities  that  would  be  money  at  interest  and  other 
evidence  of  indebtedness,  such  as  normally  entered  into  banking. 

The  Constitution  of  Virginia  allowed  classification  of  cei'tain  property 
for  the  purpose  of  taxation.  In  pursuance  of  this  authority,  in  the  city  of 
Richmond,  $1.75  was  levied  on  each  one  hundred  ($100.)  dollars  invested 
in  bank  stock,  whether  National  or  State,  while  the  rate  was  only  $.95  on 
each  one  hundred  ($100.)  dollars  valuation  of  intangible  property,  in- 
cluding bonds,  notes  and  other  evidences  of  indebtedness.  Though  the  lat- 
ter class  was  taxed  in  the  hands  of  individual  citizens,  the  court  held  this 
such  discrimination  as  would  render  invalid  the  tax  levied  by  the  city  of 
Richmond  upon  the  shares  of  stock  in  National  Banks,  though  the  same 
tax  was  levied  upon  the  shares  of  stock  in  state  banks.  Thus  the  court, 
in  interpreting  the  act,  brought  such  tax  upon  national  banks  in  conflict 
with  the  tax  upon  investments  made  by  individual  citizens. 

As  hereinbefore  said,  it  was  thought  that  the  act  of  March  4,  1923,  was 
intended  to  meet  the  condition  arising  out  of  this  decision  of  the  United 
States  Supreme  Court,  but,  in  1st  National  Bank  v.  The  City  of  Hartford, 
273  U.  S.,  548,  the  court  held  that  the  amendment  did  no  more  than  put 
into  express  words  that,  which  according  to  the  repeated  decisions  of  this 
court,  was  implied  before. 

By  its  terms,  the  amendment  excluded  from  moneyed  capital  only  those 
personal  investments  which  are  in  competition  with  the  business  of  Na- 
tional Banks.  Consequently,  it  was  held  that  the  act  of  Wisconsin,  ex- 
empting from  taxation  all  moneys  or  debts  due  or  to  come  due  and  all 
stocks  and  bonds  as  discriminatory  against  National  Banks,  when  evidence 
established  that  moneyed  capital  within  such  exemption  was  used  in  sub- 
stantial competition  with  business  of  the  National  Banks  and  the  shares 
of  stock  in  said  National  Banks  were  taxed.  See,  also  Georgetown  Na- 
tional Bank  v.  McFarland  273  U.   S.,  568. 

It  is  said  that  there  are  thirty-one  States  in  the  Union,  which  permit 
classification  of  what  we  know  as  solvent  credits  into  a  class  by  themselves, 
for  the  purpose  of  taxation.  Some  of  those  States  exempts  this  class  of 
property  from  taxation  at  all — notably  Wisconsin  and  New  York.  As  a 
result  of  these  decisions  of  the  United  States  Supreme  Court,  two  bills 
were  introduced  into  the  House  of  Representatives,  at  the  recent  session  of 
Congress.  These  bills,  if  they  had  been  enacted  into  a  law  would  permit 
the  taxation  of  National  Bank  shai-es  at  no  greater  rate  than  that  assessed 
within  the  taxing  district  of  the  hanks  location  upon  real  estate  used  for 
mercantile  or  like  business  purposes,  nor  higher  than  is  assessed  upon 
shares  of  corporations  engaged  in  the  business  of  receiving  deposits  sub- 
ject to  check  or  the  capital  of  individuals  likewise  employed  in  that  busi- 
ness. Naturally,  all  these  States  which  have  classified  intangible  or  sol- 
vent credits  for  a  lower  rate  of  taxation,  or  which  have  exempted  them 
entirely,  are  very  much  interested  in  the  enactment  of  these  bills  into  a 
statute.  Though  we  are  not  informed  in  regard  to  it,  we  suppose  that 
Minnesota  is  one  of  this  class  of  States. 

As  conditions  are  in  North  Carolina  now,  we  are  not  particularly  in- 
terested in  what  shall  be  done  by  Congress,  in  this  regard.  Our  statutes 
in   no   particular   discriminate   against   National    Banks.     Moneyed   capital 
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in  the  hands  of  individual  holders,  where  used  in  such  way  as  to  come  in 
competition  with  National  Banks,  is  taxed  at  identically  the  same  rate  as 
the  shares  of  stock  in  National  Banks  ai*e  taxed.  In  other  words,  this 
class  of  property  is  in  no  particular  favored  at  the  expense  of  National 
Banks,  either  in  the  rate  of  taxation  or  the  assessment  of  its  value. 

There  is,  however,  a  determined  effort  in  the  State  of  North  Carolina  to 
adopt  a  constitutional  amendment  which  will  permit  the  classification  of 
intangibles,  particularly  for  taxation.  If  this  should  be  adopted  by  the 
people  and  the  Legislature  should  act  under  the  authority  thus  conferred 
upon  it,  then  North  Carolina  would  be  in  the  same  situation  with  reference 
to  National  Banks  as  are  the  other  States,  which  are  now  complaining  of 
the  Federal  Statute  permitting  the  taxation  of  those  institutions.  It  is, 
therefore,  not  vital  that  we  should  act  now,  in  conjunction  with  these  other 
States,  but  it  may  become  so  later.  Indeed,  if  the  bills  to  which  we  have 
referred,  formally  pending  before  Congress,  should  be  re-introduced  into 
the  new  Congress  and  become  a  law,  the  taxation  of  National  Banks  would 
be  also  simplified  for  us. 

We  are  writing  thus  fully,  so  that  you  may  understand  the  exact  position 
which  the  State  occupies  in  relation  to  the  taxation  of  these  Federal  in- 
stitutions, so  that  you  can  determine  whether  or  not  you  will  bring  the 
enclosed  resolutions  to  the  attention  of  the  General  Assembly. 


Extradition — Solicitor 

13  March,  1929. 
In  re:     Extradition  of  J.  F.  Bullard 

We  have  considered  the  extradition  papers  in  the  above  matter  and, 
also,   the   letter   of   Honorable   Woodus   Kellum,   which   accompanies  them. 

Mr,  Kellum  is,  evidently,  laboring  under  a  misapprehension.  The  solici- 
tors of  the  respective  districts  are  never  required  to  make  an  affidavit.  If 
Mr.  Kellum  will  examine  Appendix  VI,  page  654  of  the  third  volume  of 
C.  S.,  he  will  see  the  kind  of  paper  that  he  is  required  to  certify. 

The  papers  sent  you  do  not  comply  with  the  rules  and  regulations  found 
at  the  place  above  referred  to,  nor  with  the  Federal  Statutes,  which  reg- 
ulate such  extradition.  In  the  first  place,  they  do  not  contain  the  pro- 
ceedings and  judgment  of  the  Recorders  Court.  They  do  contain  what 
appears  to  be  a  certified  copy  of  the  original  warrant  of  the  Justice  of  the 
Peace  upon  which  the  defendant  was  arrested.  The  clerk  of  the  Superior 
Court  should  have  certified,  under  his  hand  and,  seal,  if  it  had  been  a  de- 
mand of  extradition  upon  the  original  papers  that  the  Justice  signing  them 
was,  at  the  time  of  the  signature,  an  active  Justice  of  the  Peace. 

As  a  matter  of  fact,  these  warrants  do  not  appear  to  charge  any  criminal 
offense  at  all.  The  statute,  chapter  62  P.  L.  1927  (commonly  known  as 
"The  Bad  Check  Act")  makes  the  offense  hinge  about  the  fact  that  the 
defendant  knew  at  the  time  that  he  made  the  check  that  he  did  not  have 
sufficient  funds  deposited  in  or  credited  with  such  bank  with  which  to 
pay  the  same,  upon  presentation.     If  Mr.  Bullard  was  arrested  in  South 
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Carolina,  then,  upon  this  warrant,  the  courts  would  probably  discharge 
him  on  the  grounds  that  the  warrant  did  not  charge  a  criminal  offense. 
Consequently,  we  advise  that  the  Governor  do  not  honor  this  requisition 
in  the  form  that  it  is  presented  to  your  office  now. 

A  prosecuting  attorney  of  a  criminal  court,  having  jurisdiction  of  a 
particular  offense,  when  that  jurisdiction  is  county-wide,  may  make  the 
certificates  ordinarily  required  of  the  solicitor  of  the  district.  Unless  all 
these  conditions  concur,  he  cannot. 


Pardon — Fine  Paid 

9  May,  1929. 

I  am  in  receipt  of  your  letter  of  May  8,  enclosing  file  of  correspondence 
between  your  office  and  attorneys  representing  Horace  Rutherford. 

It  appears  from  this  correspondence  that  in  July,  1928,  Horace  Ruther- 
ford was  convicted  of  an  assault  upon  a  female  in  the  Superior  Court  of 
Buncombe  County,  and  sentenced  to  pay  a  fine  of  $200.00  and  the  costs. 
The  fine  has  been  paid,  and,  although  not  so  stated  in  the  correspondence, 
presumably  it  has  reached  the  treasury  of  the  county  for  the  school  fund 
thereof  in  accordance  with  the  law  on  the  subject. 

It  is  stated  that  the  county  commissioners  desire  to  return  this  money 
to  this  man  upon  a  showing  since  made  with  respect  to  his  possible  guilt, 
and  that  such  action  is  recommended  by  Judge  McElroy,  who  tried  the  case, 
and  Solicitor  Wells,  who  prosecuted.  It  is  further  stated  that  the  com- 
missioners feel  that  they  have  no  authority  to  return  the  money  without 
authorization  to  that  end  from  the  Governor. 

The  commissioners  are  correct  in  the  position  they  take  that  they  have 
no  authority  to  return  the  money  which  has  reached  the  treasury  of  Bun- 
combe County,  and  this  is  true,  whether  their  action  is  or  is  not  supported 
by  request  or  approval  from  the  Governor.  He  is  without  authority  in  the 
premises  to  authorize  or  approve  the  return  of  the  money  to  this  defendant. 

Under  Constitution,  article  3,  section  6,  the  Governor  has  authority  to 
grant  reprieves,  commutations  and  pardons  after  conviction.  When  full 
pardon  is  granted  by  the  Governor,  it  exempts  the  recipient  from  the 
punishment  which  the  law  inflicts.  However,  such  pardon  would  have  no 
effect  upon  a  fine  paid,  when  the  money  has  reached  the  treasury  of  the 
county  or  the  State.  So  long  as  the  money  remains  in  the  control  of  the 
executive  and  the  rights  of  third  persons  have  not  attached,  a  pardon 
would  justify  a  return  of  the  money.  If  upon  the  granting  of  a  pardon 
the  fine  paid  is  still  in  the  hands  of  the  court  or  the  sheriff,  it  can  be  re- 
turned to  the  defendant  so  pardoned.  It  cannot  be  returned,  as  I  have 
stated,  if  it  has  been  paid  into  the  treasury.  The  subject  is  discussed  in 
Bynum  v.  Turner,  171  N.  C,  86,  with  citation  of  authorities. 


Member  of  Boards — Appointment 

16  May,  1929. 

Section  9  of  Chapter  306,  Public  Laws  of  1925,  provided  for  the  appoint- 
ment of  nine  trustees  for  each  of  the  educational  institutions  named  there- 
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in.  The  section  required  the  existing  Governor  to  appoint  five  of  these 
within  thirty  days  and  four  of  them  within  six  months  after  the  ratifica- 
tion of  the  act.       It  proceeds: 

At  the  time  of  making  such  appointment  the  Governor  shall 
name  which  of  the  present  boards  are  to  be  succeeded  by  his 
appointees.  The  terms  of  the  said  trustees  shall  be  four  years 
from  the  date  of  their  appointment.  The  Governor  shall  fill 
all  vacancies." 

We  regard  the  provision  requiring  the  Governor  to  name  which  ones  of 
the  existing  boards  are  to  be  succeeded  by  his  appointees  as  temporary  and 
not  applicable  to  Governor  Gardner,  the  successor  of  Governor  McLean, 
who  was  in  office  at  the  time  of  the  enactment  of  the  law.  Previous  to 
that  law  the  directors  of  these  institutions  were  appointed  by  the  State 
Board  of  Education.  The  appointees  of  the  board  were  then  in  ofiice  un- 
der different  terms.  This  was  the  reason  that  Governor  McLean  was  re- 
quired to  name  the  trustee  who  was  to  be  succeeded  by  his  appointee.  Un- 
der the  act  of  1925  the  nine  appointees  were  for  a  definite  term,  which  was 
to  expire  at  a  definite  time. 

Governor  Gardner,  then,  appoints  without  reference  to  the  present  in- 
cumbent of  the  office,  simply  to  fill  the  vacancy  caused  by  the  expiration 
of  the  term. 


Commutation — Sunday  Labor 

17  May,  1929. 

On  yesterday  you  advised  me  that  the  Governor  desired  to  provide  some 
plan  whereby  prisoners  who  are  engaged  in  such  work  as  requires  their 
labor  on  Sunday  could  receive  some  compensation  for  the  seven-day  labor 
in  the  way  of  lessening  or  commutation  of  their  term. 

Undoubtedly,  the  General  Assembly  could  provide  for  such  classification 
and  commutation  of  time  for  prisoners  as  would  take  this  type  of  service 
into  consideration,  as  has  been  done  on  the  basis  of  behavior  with  respect  to 
State  prisoners  by  act  with  reference  to  the  State  Prison  Department,  C. 
S.  7723-7725,  and  with  respect  to  county  prisoners  by  Chapter  178,  Public 
Laws  of  1927.  However,  this  has  not  been  done,  and  the  result  can  be 
reached  only  by  the  exercise  of  the  Governor's  constitutional  power  to 
commute  sentences. 

The  power  of  commutation  is  as  set  out  in  Constitution,  Article  3,  Sec- 
tion 6.  It  is  a  power  to  be  exercised  by  the  Governor  in  each  case.  He 
is  required  biennially  to  report  to  the  General  Assembly  each  case  of  re- 
prieve, commutation  or  pardon  granted,  giving  the  name  of  the  convict 
and  various  items  of  information  with  respect  to  him,  and  the  reasons  for 
the  action  taken. 

You  inquired  as  to  whether  the  Governor  could  issue  a  general  executive 
letter  on  the  subject,  allowing  a  commutation  of  one  day  in  each  week  to 
the  prisoners  serving  in  the  capacities  named.  As  I  understand  the  sug- 
gestion, it  is  that  the  plan  should  be  so  put  into  effect  that  the  executive 
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order  would  automatically  operate  to  decrease  the  time  or  effect  a  com- 
mutation of  the  sentence  with  respect  to  such  prisoners,  without  further 
action  on  the  part  of  the  executive. 

I  am  of  opinion  that  the  plan  could  not  be  carried  into  effect  in  the  way 
suggested,  but  that  the  same  result  could  be  reached  by  a  somewhat  dif- 
ferent method.  The  Governor  could  announce  the  rule  which  would  govern 
him  on  the  subject  with  respect  to  such  commutations  during  his  term. 
Such  rule,  of  course,  could  not  extend  into  the  term  of,  or  be  obligatory 
upon,  his  successor.  As  a  part  of  the  plan,  a  record  could  be  kept  at  each 
camp  of  these  prisoners  and  their  service  and  the  commutation  to  which 
each  would  be  entitled  under  it,  and  at  the  appropriate  time  commutation 
could  be  granted  in  each  particular  case.  In  view  of  the  constitutional 
provisions  on  the  subject  and  the  fact  that  this  power  remains  in  the  hands 
of  the  executive,  I  think  it  necessary  that  the  commutation  be  issued  in 
each  case  and  the  record  kept  so  that  it  would  show  the  facts  required  to 
be  reported  to  the  General  Assembly  by  Article  3,  Section  6,  of  the  Con- 
stitution. 


Governor — Advice  to  Solicitors 

17  May,  1929. 

With  reference  to  our  conversation  of  yesterday  relating  to  suggested 
letter  to  Solicitors  with  reference  to  extradition  and  payment  of  expenses 
therefor,  I  suggest  that  it  would  be  proper  and  competent  for  the  Gover- 
nor to  advise  these  officers  along  these  lines: 

(1)  That  the  affidavit  upon  which  the  warrant  is  based  should  be  sworn 
to  before  a  magistrate,  and  that  this  should  be  before  such  officer  who 
issues  the  warrant.  On  the  subject,  see  U.  S.  Compiled  Statutes,  10126. 
A  notary  public  is-  not  a  magistrate. 

(2)  That  no  one  representing  the  prosecutor  or  having  an  interest  in 
the  matter  should  be  designated  as  the  agent  of  the  State  to  bring  the 
fugitive  back. 

(3)  That  expenses  of  such  agent  will  not  be  paid  by  the  State  unless 
the  fugitive  is  actually  brought  back,  and  further,  that  when  the  prosecu- 
tion in  such  cases  is  ended  by  the  judgment  of  a  court  suspending  the 
sentence  or  prayer  for  judgment  continued  upon  payment  of  the  costs, 
that  such  payment  of  costs  should  include  the  expenses  of  the  agent  of 
the  State  in  bringing  the  fugitive  back. 

If  I  can  aid  you  further  in  the  matter,  I  will  be  glad  to  do  so.  As  stated 
yesterday,  I  doubt  the  advisability  of  sending  out  a  letter  in  the  form  here- 
with returned. 


Board  of  Chiropractors — Vacancy 

5  June,  1929. 


In  December,  1928,  there  was  a  vacancy  on  the  State  Board  of  Chiro- 
practor Examiners  by  reason  of  the  death  of  Dr.  Eugene  Cox.  Dr.  Cox's 
term,  under  his  original  appointment,  would  not  have  expired  until  May, 
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1930.  On  January  2,  1929,  Governor  McLean  appointed  Dr.  J.  A.  Wood  to 
fill  this  vacancy. 

The  question  is  raised  upon  Governor  McLean's  authority  to  make  this 
appointment,  under  the  circumstances,  in  the  light  of  the  provisions  of 
C.  S.  6713.  It  seems  that  the  organized  Society  of  Chiropractors  is  in  the 
statute,  article  6  of  chapter  110  of  the  C.  S.,  called  The  North  Carolina 
Board  of  Chiropractors,  while  the  Board  which  the  governor  has  authority 
to  appoint,  under  C.  S.  6711,  is  called  the  State  Board  of  Chiropractic 
Examiners.  The  latter  board  is  composed  of  three  members.  The  ap- 
pointment is  so  arranged,  that  the  term  of  only  one  member  of  the  board 
expires  annually.  At  each  meeting  of  the  Board  of  Chiropractors,  five  men 
must  be  recommended  by  the  board  from  whom  the  governor  has  to  select 
a  member  of  the  Chiropractic  Examiners  for  the  current  year. 

The  governor,  in  this  section,  is  given  no  authority  to  fill  vacancies. 
Section  6713  is  as  follows: 

The  Board  of  Chiropractic  Examiners  shall  elect  such 
officers  as  they  may  deem  necessary  and  in  case  of  a  vacancy, 
caused  by  the  death  or  in  any  other  manner,  a  majority  of 
the  Board  shall  have  the  right  to  fill  the  vacancy  by  the  elec- 
tion of  some  other  member  of  the  North  Carolina  Board  of 
Chiropractors. 

This  section  is  very  obscure,  for  the  following  reasons.  It  is  dealing 
with  the  election  of  officers  by  the  Board  of  Examiners,  itself.  The  term 
"vacancy"  is  used  in  that  immediate  connection.  The  natural  construc- 
tion of  that  term,  so  used,  would  confine  it  to  a  vacancy  in  the  office,  which 
was  to  be  filled  by  the  Board,  itself,  but  when  it  uses  the  expression  "by 
the  election  of  some  other  member  of  the  North  Carolina  Board  of  Chiro- 
practors", it  either  means  that  the  officers,  which  they  are  given  authority 
to  elect  should  all  be  members  of  the  North  Carolina  Board  of  Chiroprac- 
tors, or,  by  some  extension  of  its  meaning,  that  the  term  "vacancy"  used 
in  the  section  should  apply  not  only  to  members  of  the  Board  of  Examiners, 
but,  also,  to  the  officers  authorized  by  the  section  to  be  appointed  by  the 
Board  of  Examiners.  What  is  the- proper  construction  of  the  section,  can 
be  determined  only  by  the  courts. 

If  Governor  McLean  did  not  have  authority  to  appoint  Dr.  J.  A.  Wood, 
but  the  Board  has  since  accepted  that  appointment  and  acted  upon  it,  it 
seems  that  now  they  would  have  forclosed  themselves  from  complaining. 
If  they  have  not  done  this,  but  have  disregarded  Governor  McLean's  ap- 
pointment and  have  elected  some  other  chiropractor  to  fill  the  vacancy 
occasioned  by  Dr.  Cox's  death,  then  it  seems  that  conditions  are  ripe  to 
determine  what  is  the  proper  construction  of  this  section. 


Water  Examination — Transfer 

21  June,  1929. 

You  ask  my  opinion  as  to  whether  there  is  legal  authority  for  the  trans- 
fer of  the  work  relating  to  bacteriological  water  analysis  from  the  Labora- 
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tory  of  Hygiene  to  the  Division  of  Sanitary  Engineering,  both  divisions 
being  under  the  control  and  management  of  the  State  Board  of  Health. 
In  my  consideration  of  the  matter  I  have  been  aided  by  a  brief  on  the  sub- 
ject submitted  by  Dr.  Charles  O'H.  Laughinghouse,  Secretary  of  the  State 
Board  of  Health,  in  which  brief  is  included  history  of  the  efforts  to  pro- 
tect the  public  water  supplies  of  the  State.  I  have  also  examined  the 
published  acts  of  the  General  Assembly  of  1929,  copy  of  which  reached 
me  a  few  days  ago. 

The  subject  is  covered  in  C.  S.  7056-7063,  the  same  being  Article  2  of 
Chapter  118.  This  article  in  express  terms  establishes  a  State  Laboratory 
of  Hygiene  and  imposes  upon  it  certain  duties  therein  set  out.  The  Lab- 
oratory of  Hygiene  is  placed  under  the  control  and  management  of  the 
State  Board  of  Health.  This  gives  that  Board  a  general  control  of  this 
division  in  the  performance  of  the  duties  specifically  assigned  it  by  the 
statute.  The  very  terms  used  in  the  statute,  "control  and  management", 
presupposes  an  actual  existence  of  this  State  Laboratory  of  Hygiene.  I 
am  unable  to  find  in  this  article  any  authority  in  the  State  Board  of 
Health  to  transfer  the  duties  of  the  Laboratory  of  Hygiene  to  another 
bureau  or  division  of  that  Board. 

Previous  to  the  General  Assembly  of  1929,  specific  sums  were  appropri- 
ated for  the  support  of  the  Laboratory  of  Hygiene  as  distinct  from  the 
appropriation  made  to  the  State  Board  of  Health.  In  1929  a  lump  sum 
was  appropriated  for  the  State  Board  of  Health.  It  is  suggested  that  the 
General  Assembly  thereby  intended  to  abolish  the  State  Laboratory  of 
Hygiene  as  a  distinct  entity.  It  is  further  contended  that  the  Budget 
Bureau,  in  dealing  with  this  question,  has  authorized  the  State  Board  of 
Health  to  transfer  the  duties  specifically  imposed  by  statute  upon  the 
State  Laboratory  of  Hygiene  to  another  division  of  that  Board. 

The  inference  thus  sought  to  be  drawn  is  not  justified  by  the  facts  as 
presented. 

Repeals  by  implication  are  not  favored  by  the  law,  and 
it  is  the  policy  of  the  courts  to  avoid  such  construction  unless 
the  repugnancy  between  a  subsequent  act  and  one  of  prior 
date  be  irreconcilable. 

Lumber  Co.  v.  Welch,  197  N.  C,  249. 

An  inference  of  such  repeal  would  only  arise  when  the  intent  of  the 
Legislature  clearly  appears  upon  the  face  of  the  more  recent  act,  and  such 
act  can  be  definitely  seen  to  be  in  conflict  with  the  continuing  existence  of 
the  previous  law.  The  failure  of  the  General  Assembly  of  1929  to  make 
a  specific  appropriation  for  the  State  Laboratory  of  Hygiene  does  not,  in 
itself,  and  by  itself,  import  an  abrogation  of  the  functions  of  the  Labora- 
tory of  Hygiene,  when  the  appropriation  for  the  State  Board  of  Health 
is  suflScient  to  meet  the  needs  of  this  division  under  the  State  Board  of 
Health  for  a  continuation  of  the  work.  It  is  apparent  that  if  the  General 
Assembly  intended  to  discontinue  this  bacteriological  water  analysis,  it 
would  have  directly  repealed  the  statute  on  the  subject.  Article  2  of  Chap- 
ter 118,  Consolidated  Statutes.  Clearly,  it  is  intended  that  this  work 
shall  continue.     It  is  equally  clear  that  it  cannot,  by  inference,  be  held 
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that  the  General  Assembly  intended  to  authorize  the  transfer  of  the  duties 
heretofore  performed  by  the  State  Laboratory  of  Hygiene  when  it  has 
provided  sufficient  funds  for  the  continuation  of  the  work,  and  did  not 
itself  transfer  the  performance  of  these  duties  to  some  other  division,  or 
in  language  sufficient  for  the  purpose,  authorize  such  transfer. 

Nor  do  the  functions  of  the  Budget  Bureau  extend  so  far  as  to  enable  it 
to  make  a  ruling  which  in  terms  abrogates  the  specific  provisions  of  an 
act  of  the  General  Assembly.  The  Executive  Budget  Act,  in  dealing  with 
changes  in  organization,  does  so  as  follows,  in  section  3,  chapter  100, 
Public  Laws  of  1929: 

It  shall  be  the  duty  of  the  Director  to  recommend  to  the 
General  Assembly,  at  each  session,  such  changes  in  the  or- 
ganization, management  and  general  conduct  of  the  various 
departments,  institutions  and  other  agencies  of  the  State, 
and  included  within  the  terms  of  this  act,  as  in  his  judgment 
will  promote  the  more  efficient  and  economical  operation  and 
management  thereof. 

It  will  thus  be  seen  that  the  organization  and  management  of  various 
departments,  institutions  and  agencies  of  the  State  which  have  been  es- 
tablished by  statutory  authority,  are  not  to  be  transferred  by  the  Director 
of  the  Budget,  the  Budget  Bureau,  or  the  superior  authority  therein,  but 
that  the  Govenor  shall  recommend  such  changes  to  the  General  Assembly 
for  its  action.  Section  23  of  the  Executive  Budget  Act  confers  upon  the 
Director  of  the  Budget  great  powers  over  the  various  departments,  in- 
stitutions and  agencies  of  the  State,  but  it  contains  nothing  which  con- 
flicts with  the  above  quoted  provisions  from  section  3. 

It  follows  that  the  Director  of  the  Budget,  the  Budget  Bureau,  and  the 
State  Board  of  Health  are  without  authority  under  the  present  statutes 
to  transfer  the  duties  imposed  by  the  General  Assembly  on  the  State 
Laboratory  of  Hygiene  to  another  division  of  that  Board.  Such  transfer 
can  be  made  only  by  definite  authorization  from  the  General  Assembly 
itself. 


Barber's  Act — Interpretation 

13  July,  1929. 

As  finally  enacted,  there  are  many  obscurities  in  the  Barber's  Act  of 
1929,  chapter  119  of  the  Public  Laws.  We  have  dealt  with  some  of  them 
in  written  opinions  heretofore  rendered.  There  was  at  the  outset  a  sub- 
stantial difficulty  arising  from  the  fact  that  in  section  26  of  the  act  it  was 
declared  to  be  in  force  and  effect  from  and  after  June  30,  1929.  There 
was  no  exception  to  this  in  the  body  of  the  act.  Consequently,  interpret- 
ing it  strictly,  there  was  no  authority  to  do  anything  at  all  under  the  act 
until  after  June  30.  The  appointment  even  of  the  members  of  the  board 
under  such  interpretation  could  not  be  made  until  the  act  became  effective, 
because  there  was  no  authority  to  appoint. 

The  general  scope  and  purpose  of  the  act,  however,  forced  us  to  apply 
this  particular   restriction   only  to  the   necessity  for   the   qualification   of 
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practicing  barbers  under  the  act.  The  General  Assembly  evidently  in- 
tended that  preparation  should  be  made  before  June  30  for  the  issuance 
of  proper  licenses  to  applying  barbers  on  or  after  July  1,  1929.  To  make 
these  preparations,  the  board  must  be  appointed,  it  must  organize  and 
function,  previous  to  July  1  in  order  that  proper  stationary  might  be 
provided  and  proper  notice  given  to  the  various  barbers  of  the  State  that 
they  must  qualify  under  the  provisions  of  the  act  after  June  30,  1929. 

Section  6  of  the  act  provides  for  the  appointment  by  the  Governor  of 
three  experienced  barbers  as  members  of  the  State  Board  of  Barber  Ex- 
aminers. One  member  under  the  original  appointment  is  to  serve  for 
six  years,  one  for  four  years,  and  one  for  two  years.  The  Governor,  so 
the  section  declares,  at  his  option  may  remove  any  member  for  good  cause 
shown  and  appoint  members  to  fill  unexpired  terms. 

Section  7  of  the  act  requires  the  board  to  maintain  a  suitable  office  in 
Raleigh  and  to  adopt  and  use  a  common  seal  for  the  authentication  of  its 
orders  and  records.  It  is  required  to  elect  its  own  officers,  without  specify- 
ing what  those  officers  shall  be.  Left  in  this  way,  then,  we  think  their 
authority  extends  to  electing  a  chairman  and  treasurer  (a  vice-chairman, 
if  they  choose).  The  secretary  is  provided  for  in  section  7.  He  is  to  be 
a  full  time  secretary,  is  to  devote  his  whole  time  to  the  duties  of  the  of- 
fice, and  is  to  receive  an  annual  salary  not  to  exceed  $3,000,  his  salary 
and  all  other  expenses  of  the  board  to  be  paid  out  of  the  revenue  derived 
from  fees  collected  under  the  provisions  of  the  act.  This  secretary  is 
I'equired  to  keep  all  records  of  the  board,  issue  all  necessary  notices  to 
the  barbers  of  the  State,  and  perform  such  other  duties,  clerical  and 
otherwise,  as  may  be  imposed  upon  him  by  the  board.  He  is  required  to 
collect  all  the  fees,  etc.  provided  in  the  act.  He  is  to  keep  a  full  itemized 
and  detailed  report  of  all  sums  so  collected  and  render  the  same  to  the 
board,  and  the  board,  under  section  8,  is  required  to  report  annually  to  the 
Governor  a  full  statement  of  its  receipts  and  expenditures  and  of  its  work 
during  the  year.  The  secretary  is  required  to  execute  to  the  State  of 
North  Carolina  a  satisfactory  bond  in  the  penal  sum  of  $10,000,  condi- 
tioned upon  the  faithful  performance  of  the  duties  of  his  office. 

There  seems  to  be  an  omission  in  the  act  just  here.  The  secretary  is 
made  the  collecting  officer  for  the  board.  He  is  in  no  way,  certainly  not 
in  express  terms,  made  a  disbursing  officer.  He  is  to  turn  over  the  funds 
so  collected  as  required  by  law.  We  know  of  no  general  law  which  desig- 
nates to  whom  he  shall  turn  over  these  funds.  One  idea  of  the  Legisla- 
ture just  here  seems  to  have  been  that  the  board  itself  should  appoint  its 
own  treasurer,  to  whom  these  funds  should  be  turned  over,  with  an  itemized 
statement  by  the  secretary,  but  it  makes  no  provision  for  a  bond  for  that 
treasurer.  It  does  make  provision  for  a  bond  for  the  secretary.  Con- 
sequently, we  think  the  better  view  is  that  the  secretary  should  likewise 
be  the  disbursing  officer.  If  he  is  not  made  so  directly  in  the  act,  it  seems 
that  the  power  conferred  upon  the  board  in  section  7  will  authorize  them 
to  make  him  such  disbursing  officer. 

It  is  evident  from  this  statement,  then,  that  the  Board  of  Barber  Ex- 
aminers must  be  constituted  and  function  previous  to  July  1  in  order  that 
adequate  preparations  may  be  made  for  the  putting  of  the  law  in  force  at 
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that  period.  The  whole  time  secretary  cannot  function  until  he  is  elected 
and  goes  into  office  on  the  first  day  of  July.  Thereafter,  all  the  routine 
administrative  duties  of  the  board  are  imposed  upon  such   secretary. 

Section  8  declares  that  each  member  of  the  Board  of  Barber  Examiners 
as  herein  created  shall  receive  for  his  services  the  sum  of  $10  per  day 
for  each  day  actually  spent  in  the  performance  of  his  duties  and  shall  be 
reimbursed  for  his  actual  necessary  expenses  incurred  in  the  discharge  of 
his  duties. 

Acting  upon  the  interpretation  of  the  act  hereinbefore  set  out,  the  mem- 
bers of  the  board,  in  preparation  for  putting  the  machinery  of  the  act 
in  force  on  July  1,  incurred  certain  expenses  and  actually  spent  in  the 
performance  of  their  duties  certain  days  during  the  month  of  June,  1929, 
for  which  they  have  rendered  an  account.  That  account  allowed  J.  M. 
Cheek,  Chairman,  $270  for  thirty  days  actually  spent  in  the  performance 
of  duties  and  $250,  actual  necessary  expenses  incurred  by  him,  making  a 
total  of  $520;  J.  G.  Shannonhouse,  $240  for  twenty-four  days  actually  spent 
and  $212.80,  necessary  traveling  expenses,  making  $452.80;  S.  R.  High, 
$240  for  twenty-four  days  actually  spent,  and  $188.80,  necessary  travel- 
ing expenses,  making  $428.80.  The  total,  then,  of  the  charges  of  the  board 
for  the  month  of  June  is  $1,401.60. 

We  have  no  means  of  checking  these  charges  as  to  both  the  days  and  the 
actual  traveling  expenses,  and  the  statute  itself  does  not  provide  any  means 
by  which  there  can  be  this  checking.  Assuming,  however,  (which  is  prob- 
ably a  fact)  that  these  charges  are  proper  in  this  regard,  we  see  no  reason 
why  they  are  not  proper  and  legal  charges  for  the  necessary  work  done  by 
the  board  in  preparation  for  putting  the  act  into  effect  on  July  1.  Upon 
the  election  and  qualification  of  the  whole  time  secretary,  however,  all  the 
duties  theretofore  performed  by  the  board  are  transferred  to  him,  the 
board,  of  course,  still  exercising  the  supervisory  jurisdiction  conferred  upon 
them  in  the  act  over  him. 

The  only  other  provision  of  the  act  that  at  all  affects  the  number  of 
times  the  board  shall  meet  in  the  performance  of  its  duties  is  section  10, 
which  requires  them  to  meet  not  less  than  four  times  each  year  for  the 
examination  of  applicants  for  certificates  of  registration.  It  is  entirely 
clear  that  the  General  Assembly  never  intended  that  this  board  should  be 
in  continuous  session.  If  it  had,  it  would  have  provided  annual  salaries 
for  them.  Recognizing,  however,  that  the  principal  duties  of  this  board 
would  be  as  an  examining  board,  it  required  them  to  meet  not  less  than 
four  times  each  year  for  the  convenience  of  those  who  wish  to  be  examined, 
to  determine  their  fitness  for  the  practice  of  barbering.  Other  meetings 
must  be  necessary  in  the  sense  that  some  matter  had  arisen  which  required 
the  attention  of  the  full  board  at  a  particular  place  where  they  were  to 
meet,  probably  in  all  instances  at  the  office  in  Raleigh.  But  there  must  be 
some  substantial  necessity  for  this  meeting,  arising  out  of  the  circum- 
stances which  demanded  a  convening  of  the  board. 

The  office  having,  then,  been  established  in  Raleigh  with  a  full  time  sec- 
retary in  charge,  and  the  procedure  for  the  conduct  of  the  machinery  pro- 
vided by  the  act  having  been  provided,  we  are  clearly  of  the  opinion  that  the 
board  cannot  henceforth  convene  for  any  purpose  except  the  examination  of 
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candidates,  unless  there  is  a  real  or  apparent  necessity  for  their  conven- 
ing, arising  out  of  circumstances  which  may  occur  hereafter. 

Some  question  has  been  raised  as  to  whether  the  payment  of  the  surety 
bond  of  the  secretary  should  be  taken  fcom  the  fees  collectd  under  the  act 
or  should  be  paid  by  him  individually.  We  think  it  clear  that  it  is  to  be  paid 
from  the  funds  collected  under  the  act. 

In  comparing  this  statute  with  some  of  the  more  recent  acts,  such  as 
that  providing  for  a  State  Board  of  Accountancy  and  that  for  State  Board 
of  Examiners  for  Engineers,  we  find  many  differences  that,  of  course,  have 
their  weight  in  the  interpretation  of  the  Barber's  Act.  The  State  has  no 
interest  in  the  residuum  of  the  funds.  It  has  in  both  of  the  other  acts.  The 
expenditure  of  the  funds,  then,  in  the  other  acts  is  more  immediately  under 
the  control  of  the  State.  Under  the  Barber's  Act  the  $6,000  a  year  ap- 
propriated for  the  State  Board  of  Health  is  to  be  raised  under  that  act 
and  paid  to  the  Board  on  the  15th  day  of  July,  October,  January  and  April 
of  each  year.  If  these  payments  are  made  at  the  proper  time,  the  State's 
financial  interest  in  the  project  ceases.  It  is,  however,  a  statute  enacted 
under  the  police  power  of  the  State  and,  as  mentioned  above,  the  appointees 
of  the  Governor  on  this  board  may,  at  his  option,  be  removed  for  good  cause 
and  other  persons  substituted  for  the  unexpired  term.  Besides  this,  the 
board  is  required  to  report  annually  a  full  statement  of  its  receipts  and 
expenditures  and  also  a  full  statement  of  its  work  during  the  year,  to- 
gether with  such  recommendations  as  it  may  deem  expedient.  In  this  way 
the  State  exercises  an  efficient  control  over  the  proper  administration  of 
this  act. 


W.  N.  C.  R.  R.— Old  Bonds 

25  July,  1929. 

The  letter  of  Mr.  J.  A.  Townsend  to  the  Railroad  Commissioner  dated 
July  9,  1929,  is  a  little  obscure  as  to  the  character  of  the  bond  that  he  is 
inquiring  about.  We  assume,  however,  that  the  first  mortgage  8%  bonds, 
due  January  1,  1890,  were  bonds  of  the  Western  North  Carolina  Railroad 
issued  by  itself  as  a  corporate  entity  before  the  Civil  War.  This  being 
true,  the  State  has  no  financial  interest  in  the  validity  of  these  bonds  or  in 
the  abstract  question,  '*Wbat  became  of  them?" 

Sometime  in  1874,  Henry  Clews  and  others  brought  a  suit  in  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  North  Carolina  to 
foreclose  the  outstanding  bonds  secured  by  mortgage  upon  the  railroad  and 
this  action  passed  to  judgment  and  sale  under  an  order  of  the  court. 

The  General  Assembly  of  North  Carolina,  in  1874-75,  appointed  Curtis 
H.  Brogden,  then  governor  of  the  State,  Robert  F.  Armfield  and  James 
L.  Robinson  commissioners  to  purchase  the  railroad  at  the  sale  under  the 
order  of  the  Circuit  Court,  limiting  the  amount  to  be  paid  for  it  at  $850,- 
000.  The  railroad  was  purchased  for  $825,000  and  bonds  in  the  name  of 
the  Western  North  Carolina  Railroad  of  the  denomination  of  $1,000,  bear- 
ing interest  at  the  rate  of  7%  per  annum  and  due  fifteen  years  from  date, 
were  directed  to  be  issued  in  payment  of  the  purchase  money.  The  com- 
missioners were  also  directed  to  execute  and  deliver  mortgage  deeds  with 
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power  to  sell  to  secure  these  bonds.  The  State,  itself,  assumed  no  obliga- 
tions for  the  payment  of  the  bonds.  The  interest,  thereon,  was  to  be  paid 
from  the  receipts  of  the  railroad,  if  sufficient.  If  there  was  a  deficit  in  the 
receipts,  then  this  amount  was  to  be  paid  out  of  the  general  fund  and  such 
payment  was  to  constitute  a  lien  upon  the  railroad  and  all  its  property, 
second  only  to  the  first  mortgage  and  the  receipts  from  the  railroad  were 
to  reimburse  the  State  Treasurer,  chapter  150  PL  1874-75. 

Thereafter,  the  State  attempted  to  complete  this  railroad  through  the 
use  of  State  convicts.  In  this  process,  the  commissioners  in  charge  of 
the  completion  of  the  railroad,  had  great  difficulty  in  building  it  through 
what  was  known  as  the  "Mud  Cut"  this  side  of  the  city  of  Asheville.  This 
difficulty  gave  rise  to  much  criticism  throughout  the  State.  There  were 
a  series  of  letters  published  in  the  Raleigh  papers,  understood  to  have  been 
written  by  the  Honorable  Walter  Clark,  which  created  such  a  sensation  as 
caused  them  to  be  known,  since,  as  the  "Mud  Cut  Boom  Letters." 

In  1880,  Honorable  T.  J.  Jarvis,  Governor,  W.  J.  Best  and  a  group  of 
associates,  proposed  to  buy  the  railroad  from  the  State.  This  transaction 
was  closed  after  a  special  session  of  the  General  Assembly  approved  it  in 
that  year.  Best  later  was  unable  to  meet  his  obligation  in  full  and,  in 
consequence,  Mr.  A.  B.  Andrews  and  other  railroad  men  came  to  his  re- 
lief and  all  of  his  interest  passed  to  the  Richmond  &  Danville  Railroad. 
Then  the  creditors  of  the  Richmond  &  Danville  Railroad  brought  action  in 
the  Federal  Court  to  foreclose  the  mortgage  upon  that  system.  The  West- 
ern &  North  Carolina  Railroad  passed  to  the  Southern  Railway  Company 
at  the  sale  of  the  property  of  the  Richmond  &  Danville  road. 

It  may  be  mentioned  here,  that  when  the  money  for  the  Western  North 
Carolina  Railroad  had  been  paid,  it  was  used  for  current  expenses,  so  there 
was  no  State  tax  at  all  levied  in  1884. 

It  is  manifest  from  this  short  recital  of  the  facts,  that  the  rights  of  all 
holders  of  mortgage  secured  bonds  of  the  railroad  have  been  foreclosed  by 
two  sales  of  the  railroad's  property,  under  orders  of  the  Federal  Court. 
There  were  no  8%  bonds  issued  under  the  act  of  1874-75.  These  bonds 
were  limited  to  7%. 

So  it  is  clear  that  Mr.  Townsend's  bond  was  not  one  issued  upon  the  re- 
organization of  the  railroad  after  the  sale  of  1875. 


Courts — Special 

31  July,  1929. 
In  re:     Calling  Special  Term  for  Mecklenburg  County 

The  trial  of  the  accused  persons  at  Gastonia  having  been  removed  by 
Judge  Barnhill  to  Mecklenburg  County,  you  request  of  this  office  an  opinion 
as  to  whether  or  not  the  Governor  may  order  a  special  term  for  that  county, 
under  existing  statutes,  to  commence  on  Monday,  August  26. 

We  think  it  clear  that  he  can. 


BIENNIAL    REPORT    OF    THE    ATTORNEY    GENERAL  79 

The  part  of  section  1450,  permitting  the  Governor  to  call  a  special  term, 
not  to  interfere  with  any  of  the  regular  terms  of  the  court  of  the  district, 
has  been  modified  by  chapter  100,  extra  session  1924,  as  follows: 

The  Governor  may  order  a  special  term  of  court  to  be  held 
in  any  county  or  district  during  the  holding  of  a  regular  term 
of  the  Superior  Court  in  such  county  or  district,  either  by  a 
judge  of  the  Superior  Court  or  by  any  emergency  judge  if  the 
dispatch  of  business  requires  it." 

All  the  circumstances,  in  the  instant  case,  concur  in  sustaining  the  au- 
thority of  the  Governor  to  call  this  particular  term,  though  a  regular  crim- 
inal court  is  to  be  held  in  Mecklenburg  County  at  the  time.  The  Governor, 
in  calling  this  special  term  is  exercising  an  executive  power  of  the  gov- 
ernment, consequently  his  action  in  that  regard  cannot  be  inquired  of  by 
the  courts  and  coordinate  department  of  the  government  in  this  particular. 

State  V.  Hall  142  N.  C,  710. 

The  time  fixed  for  this  court,  August  26th,  is  ample  time  to  permit  the 
advertisement  and  drawing  of  the  jui-y  required  by  C.  S.  section  1452. 


Orthopedic  Hospital — Latta  Bequest 

23  August,  1929. 
In  re:     Bequest  of  Mr.  Edward  D.  Latta  to  the  Orthopedic  Hospital 

After  considering  the  letter  of  August  19,  1929,  addressed  to  you  by 
Messrs  Morgan  B.  Speir,  J.  Lee  Robinson  and  J.  C.  Whitloek,  Committee 
of  the  Board  of  Trustees  of  the  North  Carolina  Orthopedic  Hospital,  we 
have  come  to  the  conclusion  that  their  contention  therein,  as  to  the  control 
and  disposition  of  the  fund  derived  from  the  bequest  of  Mr.  Latta  is 
sound. 

This  institution  was  founded  in  1909.  It  was  opened  for  the  receipt  of 
patients  July  1,  1921.  The  reason  of  its  existence  is  thus  stated:  "To 
treat,  heal  and  teach  scientifically,  orphan  poor  and  neglected  crippled  and 
deformed  children  of  sound  mind  in  North  Carolina." 

In  1917,  the  State,  for  the  first  time,  came  to  the  aid  of  this  institution 
and  appropriated  $20,000  for  the  erection  and  furnishing  of  buildings,  but 
this  $20,000  must  be  matched  by  the  same  sum  secured  from  other  sources. 
At  that  time,  too,  the  State  appropriated  $7,500  for  each  year  of  the  en- 
suing biennium  for  the  support  of  the  institution.  The  Governor  was  auth- 
orized to  appoint  a  Board  of  Trustees  for  the  institution,  chapter  199,  Public 
Laws  1917.  The  same  appropriation  for  maintenance  was  continued  in 
1919,  chapter  145  P.  L.  This  sum  was  increased  to  $25,000  per  annum  in 
1921,  chapter  86,  P.  L.  In  that  year,  also,  was  appropriated  $100,000  for 
buildings  and  equipment,  chapter  165  P.  L.  For  maintenance,  the  annual 
appropriation  was  increased  to  $65,000,  chapter  163  P.  L.,  while  for  per- 
manent improvements,  there  was  a  lump  sum  of  $25,000,  chapter  162.  In 
1925  $6,500  was  made  for  permanent  improvements,   chapter   192   P.   L.. 
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while  the  maintenance  appropriation  was  increased  to  $70,000  each  year, 
chapter  275  P.  L.  In  1927,  $175,000  was  appropriated  for  permanent  im- 
provements, chapter  147  P.  L.,  while  its  maintenance  appropriation  was 
increased  to  $86,500  in  1927-28  and  $112,500  in  1928-29.  In  1929,  $8,062 
was  appropriated  for  extension  of  sewerage  plant  and  for  transmission 
line,  while  $121,500  per  annum  was  appropriated  for  maintenance. 

This  recapitulation  shows  that  the  Orthopedic  Hospital  is  distinctly  a 
State  institution,  managed  by  a  Board  of  Trustees  appointed  by  the  Govern- 
or. In  1927,  the  Board  of  Trustees  of  this  institution  were  specifically 
authorized  to  accept  bequests  of  money,  etc.  on  behalf  of  the  institution, 
chapter  188,  P.  L. 

Mr.  Edward  D,  Latta  died  some  two  or  three  years  ago  and,  in  his  will 
made  a  bequest  to  the  Orthopedic  Hospital  in  the  following  terms: 

One-fourth  of  the  income  from  said  residuum  I  direct  my 
said  Trustee  to  pay  annually,  or  oftener  if  need  be,  to  the 
proper  officials  of  the  Orthopedic  Hospital,  by  whatever  name 
known,  located  at  or  near  Gastonia,  N.  C,  to  create  a  fund 
to  be  known  as  the  "Edward  D.  Latta  Orthopedic  Hospital 
Fund",  which  said  fund  shall  be  used  exclusively  for  the  treat- 
ment of  poor  and  indigent  crippled  children. 

After  Mr.  Latta's  death,  his  will  was  contested  by  certain  of  the  bene- 
ficiaries therein.  This  action  resulted  in  a  compromise.  Under  this  com- 
promise, a  judgment  of  the  court  was  rendered,  which  provided  that  the 
Orthopedic  Hospital  receive  the  corpus  of  the  bequest  to  it  at  the  end  of 
five  years.  This  was  coupled  with  a  provision  that,  under  certain  condi- 
tions, the  trustee,  under  Mr.  Latta's  will,  might  have  ten  years  in  which 
to  reduce  the  assets  to  cash  and  deliver  the  corpus  to  the  beneficiaries,  in- 
cluding the  Orthopedic  Hospital.  In  the  meantime,  the  hospital  was  to 
get  the  income  in  cash  from  such  part  of  the  principal  as  is  reduced  to 
cash,  from  time  to  time.  Under  these  provisions,  the  hospital  has  already 
received,  from  the  trustee,  about  $65,000.  This  money  has  been  placed 
on  deposit  in  a  special  account  in  the  First  National  Bank  of  Gastonia. 

In  the  first  place,  this  is  a  valid  charitable  trust,  having  proper  trustee 
and  legitimate  objects  of  the  bounty  of  the  donor.  We  think  that  the  se- 
lection by  Mr,  Latta  of  the  trustee  to  administer  this  trust,  did  not  indicate 
that  the  benefits  derived  from  it  should  inure  to  the  people  of  the  State  of 
North  Carolina  at  large,  but  only  to  the  particular  class  stated  in  the  trust- 
to-wit:  the  poor  and  indigent  crippled  children.  If  the  fund,  then,  should 
be  used  so  that  the  annual  appropriations  for  the  maintenance  of  the 
institution  should  be  reduced,  it  would,  then,  be  diverted  to  purposes  other 
than  those  intended  by  the  donor.  His  evident  intention  was  to  extend  the 
benefits  of  the  institution  to  the  children  described  in  his  bequest,  where, 
from  the  limited  amount  available  from  the  state  appropriation  these  chil- 
dren would  not  derive  such  benefit. 

We,  therefore,  agree  with  the  committee  of  the  trustees,  that  this  money 
received  for  this  purpose,  does  not  come  within  the  provisions  of  the 
"Daily  Depository  Act,"  chapter  128,  P.  L.  1929.  Indeed,  section  6  de- 
clares that  the  act  shall  not  apply  to  any  gifts  or  donations  to  any  institu- 
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tion,  when,  in  the  instrument,  evidencing  said  donation  of  it,  a  contrary 
disposition  or  handling  is  prescribed  or  required.  This  charitable  gift, 
then,  is  to  be  administered  in  accordance  with  the  provisions  of  Mr.  Latta's 
will,  for  the  benefit  of  the  class  designated  therein.  This  could  not  be 
done,  if  it  was  considered  a  bequest  for  the  benefit  of  the  people  of  the 
State.  It  is,  indeed,  a  private  gift  for  the  purposes  stated  therein.  For 
this  and  similar  reasons,  we  also  agree  with  the  committee  that  this  fund 
is  not  to  be  administered  under  the  direction  of  the  director  of  the  budget 
or  the  Budget  Bureau.  It  is  to  be  administered,  however,  under  the  con- 
trol of  the  courts,  under  express  stated  authority  contained  in  C.  S.  4033- 
4035,  inclusive.  In  other  words,  and  in  .  conclusion,  though  the  trustee 
selected,  in  the  instant  case,  is  composed  of  public  officials,  yet  the  trust, 
itself,  is  intended  to  be  administered  as  though  the  trustee  is  a  private 
corporation  or  individual. 

Though  it  is  evident  that  Mr.  Latta  did  not  intend  the  fund  provided  by 
him  to  displace  or  at  all  lessen  the  fund  provided  by  the  State  for  the 
support  of  this  institution,  yet,  from  the  selection  of  his  trustee,  a  per- 
manent governing  body  of  the  institution,  itself,  it  is  evident  that  he  in- 
tended his  beneficence  to  supplement  that  of  the  State  and  to  provide  treat- 
ment for  the  class,  which  he  designates,  which  the  State  has  not  provided. 
Of  course,  under  such  circumstances,  the  Board  of  Trustees  will,  no  doubt, 
provide  a  scheme  for  the  administration  of  this  fund,  which  will  effectuate 
the  purpose  of  the  donor. 

Mr.  Whitlock,  of  the  committee,  is  a  very  capable  and  experienced  law- 
yer and,  for  his  benefit,  we  refer  him  to 

Tincher  v.  Arnold,  7  LRA   (NS),  page  471,  the 
cases  cited  therein  and  the  note  appended. 


National  Guard — Request  of  Sheriff 

16  September,  1929. 

You  ask  my  opinion  as  to  whether  you  have  the  power  to  send  the  Na- 
tional Guard  into  a  county  to  aid  in  executing  the  law,  except  upon  re- 
quest from  the  sheriff  of  such  county. 

North  Carolina  Constitution,  article  XII,  section  3,  is  as  follows: 

The  Governor  shall  be  commander-in-chief,  and  shall  have 
power  to  call  out  the  militia  to  execute  the  law,  suppress  riots 
and  insurrections,  and  to  repel  invasions. 

Again,  Constitution,  article  III,  section  7,  says  that  the  Governor 
Shall  take  care  that  the  laws  be  faithfully  executed. 

It  will  be  observed  that  these  constitutional  provisions  contain  no  limi- 
tation upon  the  right  of  the  Governor  to  order  out  the  National  Guard  or 
make  his  action  in  the  premises  to  depend  upon  request  from  any  particular 
source. 
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A  portion  of  C.  S.  6865  provides: 

The  Governor  may,  whenever  the  public  service  requires  it 
order  upon  special  or  regular  duty  any  officer  or  enlisted  man 
of  the  National  Guard  or  naval  militia. 

In  Worth  v.  Commissioners,  118  N.  C,  112,  it  is  said: 

And  in  the  exercise  of  this  discretion,  unrestricted  by  leg- 
islation, we  hold  that  he  (the  Governor)  had  a  right  to  ob- 
tain his  information  from  such  sources  as  he  thought  reli- 
.  able — from  the  sheriff  or  any  one  else — just  as  a  judge 
would  have  the  right  to  do  in  exercising  a  judicial  discre- 
tion. 

That  case,  and  also  Winslo^v  v.  Moton,  118  N.  C,  486,  support  the  thought 
that  the  Constitution  has  conferred  upon  the  Governor  power  to  call  out 
the  militia  for  the  purposes  set  out  in  article  XII,  section  3,  quoted  above, 
and  that  it  is  for  the  Governor  to  determine  when  he  will  exercise  such 
power. 

I  am,  therefore,  of  opinion  that  the  Governor  has  the  authority  to  call 
out  the  militia  for  the  purposes  set  out  in  the  Constitution  when  he  has 
information  considered  reliable  which  convinces  him  that  the  necessity  for 
such  action  exists.  It  follows,  then,  that  the  exercise  of  this  power  is  not 
dependent  upon  request  from  the  sheriff  of  a  particular  county. 


Commissioners  of  Public  Charities 

20  September,  1929. 

It  seems  that  Mr.  W.  of  Charlotte  is  a  member  of  the  Board  of  Trustees 
of  the  Jackson  Training  School  and,  at  the  same  time,  member  of  the  Board 
of  Directors  of  the  Orthopedic  Hospital.  Both  of  these  positions  are  public 
offices,  under  the  series  of  decisions  by  the  Supreme  Court  reported  in  68 
North  Carolina,  particularly  Welker  v.  Bledsoe,  page  457. 

Section  7  of  article  14  of  the  Constitution  is  as  follows: 

No  person  who  shall  hold  any  office  or  place  of  trust  or 
profit  under  the  United  States,  or  any  department  thereof,  or 
under  this  State,  or  under  any  other  state  or  government, 
shall  hold  or  exercise  any  other  office  or  place  of  trust  or 
profit  under  the  authority  of  this  State,  or  be  eligible  to  a 
seat  in  either  House  of  the  General  Assembly:  PROVIDED, 
that  nothing  herein  contained  shall  extend  to  officers  in  the 
militia,  justices  of  the  peace,  commissioners  of  public  char- 
ities, or  commissioners  for  special  purposes. 

The  question,  which  you  present  to  this  office,  arising  out  of  this  situation, 
is  this.  Is  a  member  of  the  Board  of  Directors  of  the  Orthopedic  Hospital 
a  commissioner  of  public  charities  in  such  sense  that  he  comes  within  the 
exception  stated  in  the  proviso  of  section  7,  quoted  above? 

This  is  a  question  which  has  not  been  determined,  either  directly  or  in- 
ferentially  by  the  Supreme  Court.  We  have  to  deal  with  it,  then,  largely 
at  first  hand. 
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In  its  ordinary  use,  the  terms  "public  charity"  refer  to  the  purpose  and 
intent  of  the  trust  as  being  for  the  benefit  of  the  public  in  general.  They 
do  not  refer  to  the  source  from  which  funds  are  derived.  The  proviso  to 
section  7  declares  that,  in  practical  effect,  commissioners  of  public  chari- 
ties shall  not  come  within  the  rule  excluding  double  office  holding.  The 
terms  "public  charities",  then,  used  therein,  are  to  be  defined  by  reference 
to  other  provisions  of  the  Constitution,  which  deal  with  the  same  subject. 
Now,  article  11,  of  that  instrument,  is  headed  "Punishment,  Penal  Institu- 
tions and  Public  Charities."  The  first  six  sections  of  this  article  deal 
with  punishments  and  penal  institutions.  Section  7  to  10,  inclusive,  deal 
with  what  is  called,  in  the  heading  of  the  article,  "Public  Charities."  Sec- 
tion 7  provides  for  the  poor  and  orphans.  Section  8,  for  orphan  houses, 
section  9,  inebriates  and  idiots  and  section  10  for  deaf  mutes,  blind  and 
insane.  All  these  objects,  then,  for  which  legislation  is  to  be  enacted,  are 
public  charities,  within  the  intent  and  meaning  of  the  Constitution,  it- 
self. Section  7  also  provided  for  the  appointment  of  a  board  of  public 
charities,  to  whom  shall  be  entrusted  the  supervision  of  all  charitable  and 
penal  State  institutions.  Again,  in  section  11,  this  board  of  public  charities 
is  required  to  keep  in  view,  always,  the  necessity  for  making  all  penal  and 
charitable  institutions  self-supporting,  so  far  as  this  is  consistent  with  the 
purposes  of  their  creation.  The  duties  of  this  board  of  public  charities, 
then,  are  confined  by  section  7  strictly  to  the  supervision  of  all  charitable 
and  penal  State  institutions.  Thus  we  have  in  the  Constitution  &  definition 
of  the  terms  "public  charities"  as  used  therein.  It  means  those  institu- 
tions created  by  the  State,  supported  by  the  State,  in  accordance  with  the 
Constitutional  mandate  for  the  care  of  the  poor  and  helpless,  inebriates  and 
idiots,  deaf  mutes,  blind  and  insane. 

In  the  light  of  this  definition,  the  Orthopedic  Hospital  is  plainly  within 
the  meaning  of  the  Constitution  a  public  charity.  The  term  "commis- 
sioner" as  used  in  the  proviso  of  section  7  of  article  14,  means  those  to 
whom  has  been  committed  the  administration  of  these  public  charities. 
There  is  no  other  board  of  any  kind  in  North  Carolina  to  which  this  term 
could  apply  more  aptly  and  directly  than  to  the  institutions  for  the  helpless, 
created  by  the  Legislature,  under  the  Constitutional  mandate  in  this  State. 

Why  is  the  State  Board  called  the  "Board  of  Public  Charities"? 

There  can  be  no  other  reason  than  that  because  it  has  supervision  over 
these  institutions. 

There  is  sound  reason  arising  out  of  the  interpretation  of  the  particular 
proviso,  in  addition  to  those  stated  before,  why  these  directors  should  be 
commissioners  of  public  charities.  The  makers  of  the  Constitution  know- 
ing that  this  was  to  be  a  public  service  with  little  or  no  compensation,  in- 
cluded such  commissioners  in  the  proviso  with  the  militia,  justices  of  the 
peace  and  commissioners  for  special  purpose.  They  regarded  service  in 
the  militia  as  a  compulsory  service  with  no  compensation,  justices  of  the 
peace  as  a  service  with  little  compensation  and  commissioners  for  special 
purposes  as  having  their  functions  prescribed  in  the  creation  of  the  oflSce, 
which,  in  its  nature,  was  essentially  temporary.  To  administer  a  public 
charity  without  compensation  or  little  compensation  is,  itself,  a  public 
duty  and  united  with  the  performance  of  that  duty  a  benevolent  spirit. 
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For  these  reasons,  we  regard  a  directorship  in  the  Orthopedic  Hospital 
as  a  performance  of  the  duties  of  a  commissioner  of  public  charities  within 
the  meaning  of  the  Constitution  and,  consequently,  Mr.  W.  has  not  offended 
against  the  prohibition  of  section  7  of  article  14  of  the  Constitution. 
This  opinion  is  not  founded  upon  any  decision  of  the  Supreme  Court,  yet, 
we  think,  it  is  sustained  by  the  better  reasoning  of  the  matter. 


Eastern  Carolina  Training  School 

27   September,  1929. 

I  am  sending  you  a  file  of  papers  received  this  morning  from  Mr.  Samuel 
E.  Leonard,  Superintendent  Eastern  Carolina  Training  School. 

While  section  14  of  chapter  254  Public  Laws  1923  could  not  be  opera- 
tive in  a  case  where  the  boy  was  sentenced  and  committed  directly  to  the 
Training  School,  because  the  Legislature  could  not  confer  such  authority 
upon  anyone,  yet  the  form  of  the  judgment,  in  this  case,  is  such  that  said 
section  would  be  operative. 

There  is  a  direct  conviction  and  judgment  sentencing  the  boy  to  the 
public  roads  of  Sampson  County,  but  the  execution  is  suspended  on  con- 
dition that  he  be  sent  to  the  Eastern  Carolina  Training  School.  All  the 
conditions,  then,  which  would  confer  the  authority  upon  the  Governor,  ai*e 
existing  in  the  instant  case. 

You  will  observe,  however,  from  Mr.  Leonard's  letter,  that  he  turned 
him  over  to  the  sheriff  to  be  sent  to  the  roads.  It  may  be  that  he  would 
have  to  take  possession  of  him  again  before  the  Governor's  authority  would 
be  operative.  At  any  rate,  I  am  sending  the  papers  to  you  with  the  hope 
that  some  plan  may  be  devised  by  which  this  boy  may  be  made  to  conform 
to  the  law.  I  would  be  glad  to  confer  with  you  at  any  time  that  you  have 
leisure. 


School  Day — Act  1929 

3  October,  1929. 

A  county  fair  is  to  be  held  at  Dunn  on  October  22.  It  is  proposed  for 
the  schools  of  the  County  to  assemble  at  the  regular  hour  on  that  morning, 
do  a  portion  of  the  regular  class-room  work,  and  then  for  the  children  to 
be  taken,  under  control  and  care  of  the  teachers,  to  this  fair,  where  they 
are  to  be  admitted  free  of  charge.  The  children  are  to  be  so  taken  to  the 
fair  so  as  to  give  them  the  opportunity  to  view  the  exhibits  and  during 
the  day  are  to  be  under  the  supervision  of  the  teachers.  Upon  this  state 
of  facts  you  ask  my  opinion  as  to  whether  the  day  can  be  counted  as  a 
school  day  in  view  of  section  15,  chapter  345,  Public  Laws  of  1929. 

In  my  opinion  the  day  so  spent  can  be  counted  as  a  school  day.  Un- 
doubtedly, attendance  upon  the  fair  for  a  portion  of  the  day  under  the 
circumstances  described  will  be  of  such  instructional  character  as  to 
justify  considering  it  as  including  a  teaching  service. 
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Deaf  and  Dumb  Institute — Kelly  Bequest 

25   October,   1929. 

On  March,  1851,  John  Kelly,  of  the  county  of  Orange,  died,  leaving  a 
will  in  which  was  the  following  clause : 

I  give  and  bequeath  to  the  Deaf  and  Dumb  Institution,  if  it 
can  be  secured  so  that  the  principal  will  be  secure,  and  noth- 
ing but  the  interest  used;  on  this  condition,  I  give  $6,000 
for  the  purpose  of  educating  poor  mutes;  first,  of  this  county, 
when  their  parents  is  not  able  to  educate  them,  if  these  condi- 
tions are  complied  with,  I  give  and  bequeath  to  the  institu- 
tion and  their  successors  in  office  forever. 

In  Institute  v.  Norwood,  45  NC,  66,  the  Supreme  Court  sustained  this 
as  a  valid  bequest  to  the  President  and  Directors  of  the  North  Carolina 
Institute  for  the  education  of  the  deaf  and  dumb.  That  corporation  was 
then  located  in  Raleigh  and  is  now  located  in  Raleigh.  Subsequent  to  the 
receipt  of  this  bequest,  about  $213  of  the  bequest  disappeared  and  $1,800 
of  it  was  invested  in  a  library  for  the  institution  at  Raleigh.  $4,000  of  it 
was  invested  in  North  Carolina  bonds.  The  sum  of  $4,000  is  still  intact, 
under  this  investment.  The  General  Assembly  of  1891,  by  chapter  399, 
established  at  Morganton,  a  school  for  the  white  deaf  and  dumb  children 
of  North  Carolina.  After  this  institution  was  established  and  organized, 
it  was  continued  as  the  only  institution  in  which  white  deaf  and  dumb  in 
North  Carolina  could  be  educated.  The  negro  deaf  and  dumb  are  still 
cared  for  in  an  institution  at  Raleigh. 

In  1894,  there  was  litigation  between  the  North  Carolina  School  for  deaf 
and  dumb  at  Morganton  and  the  North  Carolina  Institution  for  deaf,  dumb 
and  blind  at  Raleigh,  to  determine  the  disposition  of  this  fund.  The  Su- 
preme Court  determined,  in  School  v.  Institution,  117,  NC-164,  that  the 
corpus  of  the  fund  should  still  be  administered  by  the  Board  of  Trustees 
of  the  institution  at  Raleigh,  but  the  income  was  to  be  distributed  to  both 
the  school  at  Morganton  and  the  institution  at  Raleigh  in  proportion  that 
the  white  population  of  the  State  bears  to  the  colored  population. 

The  school  at  Morganton  has  received  and  has  now  on  hand,  about 
$1,800  of  the  annual  income  from  such  fund.  In  the  last  few  years,  a 
State  highway  was  constructed  near  the  school  at  Morganton  in  such  way 
as  to  leave  a  triangular  piece  of  land  between  the  school  and  the  highway. 

It  is  important,  for  the  best  interest  of  the  school,  that  this  particular 
piece  of  land  be  purchased  by  it  and  added  to  its  present  holdings.  It 
will  cost  about  $6,000  to  purchase.  The  school  has  no  general  legislative 
authority  to  purchase  land.  It  will,  therefore,  have  to  await  the  approval 
of  the  Legislature  in  1931  of  the  purchase.  It  can,  however,  obtain,  at  the 
present  time,  an  option  upon  the  land  upon  paying  $1,000.  This  option  to 
continue  until  the  General  Assembly  of  1931  will  have  an  opportunity  to 
authorize  the  purchase. 

It  is  proposed  that  the  school  use  $1,000  of  the  Kelly  fund,  temporarily, 
to  obtain  this  option.  You  inquire  of  this  office  whether  or  not  the  course 
suggested  could  be  adopted,  in  the  absence  of  specific  authority  to  deal 
with  this  fund  in  this  way. 
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What  is  said,  hereinafter,  we  must  not  be  understood  as  at  all  encourag- 
ing the  idea  that  the  fund  was  created  for  the  benefit  of  the  people  of  the 
State.  In  other  words,  we  do  not  hold  that  this  fund  could  be  used  at 
all  for  the  general  interest  of  the  school,  itself.  It  should  be  appropriated 
solely. 

First,  to  the  education  of  deaf  mutes  from  Orange  County,  and 

Second,  If  there  is  any  residuum  left  after  this  appropriation,  to  the 
education  of  the  white  deaf  mutes  at  that  school  coming  from  the  State 
at  large. 

It  seems,  however,  that  the  fund  has  been  permitted  to  accumulate  and 
is  now  invested  in  such  way  that  it  realizes  only  49(.  The  proposal  is 
that  the  $1,000  borrowed  from  this  fund  shall  be  returned  to  it  with  in- 
terest at  the  rate  of  690.  If  this  investment  is  made  and  if  it  is  sub- 
sequently ratified  by  the  General  Assembly,  it  would  be  for  the  benefit  of 
the  fund,  itself.  It  is  apparent,  we  think,  that  it  is  a  practical  necessity 
that  the  school  should  obtain  this  piece  of  land,  which  cuts  it  off  from  ac- 
cess to  the  hi'ghway  along  its  border.  While  no  one  can  be  with  certainty 
sure  that  the  General  Assembly  of  1931  would  see  the  matter  in  this  light, 
yet,  if  the  Governor  and  Council  of  State  should  approve  this  temporary 
use  of  the  fund,  we  think  there  would  be  no  practical  difficulty  in  the  as- 
surance that  the  Legislature  would  ratify  what  is  done  by  that  body. 


Motor  Vehicle  Act — Pardon 


30  October,  1929. 


In  re:     Application  of  Clark  for  an  order  restoring  his  right  to  op>erate 

an  oAitomobile. 

You  state,  in  your  letter,  that  Clark  was  convicted  of  the  offense  de- 
fined in  sub  section  (a)  of  section  29,  chapter  148  Public  Laws  1927  and, 
upon  conviction,  was  punished  as  provided  in  section  61  of  the  same  act. 
The  latter  section  provides  imprisonment  or,  in  the  alternative,  a  fine  of 
not  less  than  $100  nor  more  than  $5,000,  or  by  both  such  fine  and  imprison- 
ment. 

In  the  instant  case,  the  trial  judge  imposed  a  fine  of  $100  on  Clark. 
The  last  two  sentences  of  section  61  are  as  follows: 

The  Commissioner  shall  revoke  the  operator's  or  chauffeur's 
license  of  the  person  so  convicted.  In  no  case  shall  the  court 
have  power  to  suspend  judgment  upon  payment  of  costs. 

Section  1  of  chapter  148  sets  out  the  definitions  applicable  to  the  act. 
Sub  section  (v)  defines  "commissioner"  as  follows:  "Commissioner".  "The 
chairman  of  the  State  Highway  Commission  of  this  State." 

Chapter  148  is  declared,  in  section  65,  to  be  an  uniform  act  regulating  the 
vehicles  on  highways. 

It  is  evident,  we  think,  that  in  the  passage  of  this  act  through  the  two 
houses,  some  slight  changes  were  made  in  the  act.  Nowhere  in  it  do  we 
find    any   machinery   for    licensing    operators    or    chauffeurs.     The    clause 
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quoted  hereinbefore,  then,  "The  commissioner  shall  revoke  the  operator's 
or  chauffeur's  license  of  the  person  so  convicted",  seems  to  have  been  left 
in  the  act  after  a  provision  for  such  license,  in  the  previous  part  of  it,  had 
been  stricken  out.  If  this  assumption  is  correct,  then  the  clause  means 
nothing  at  all.  If  there  is  no  license  required,  manifestly  the  commissioner 
cannot  revoke  w^hat  does  not  exist.  The  wording  of  this  clause  is  such 
as  to  exclude  an  inference  that  the  license  referred  to  is  the  plate  attached 
to  the  car.  That  is  a  license  for  the  car  and  not  for  the  operator  or  chauf- 
feur and  the  chairman  of  the  State  Highw^ay  Commission  has  nothing 
to  do  vi^ith  the  sale  of  those  license  plates. 

If  however,  by  a  violent  assumption  we  assume  that  this  power  to  pre- 
vent the  convict  from  operating  a  car  is  vested  in  the  chairman  of  the 
State  Highway  Commission  and  he  acts  upon  is,  it  seems  that  this  is  not 
a  part  of  the  judgment.  We  have  no  authority  directly  in  point.  The 
courts,  however,  of  other  States,  have  held  that  a  pardon  does  not  operate 
to  restore  offices  forfeited.  Nor  does  it  restore  the  right  of  a  physician 
to  practice  his  profession,  when  his  license  has  been  revoked  by  the  State 
Board  of  Medical  Examiners,  by  reason  of  his  conviction  of  a  crime  upon 
which  the  pardon  was  issued. 

Ex  Parte  Garland,  4  Wallace   (US)   333 
See,  also  19  Am.  Cas.  291;  47  ALR,  538. 

In  this  connection,  we  should  call  your  attention  to  chapter  230  Public 
Laws  1927,  which  punishes  drivers  of  motor  vehicles  while  intoxicated. 
Included  in  the  punishment  for  that  offense  is  the  requirement  that  the 
judge  shall,  upon  conviction,  deny  said  person  or  persons  the  right  to 
drive  a  motor  vehicle  on  any  of  the  roads  defined  in  this  act  for  a  period 
of  not  more  than  twelve  months  nor  less  than  ninety  days.  Where,  then 
there  is  a  conviction,  under  this  act,  the  deprivation  of  the  driver  of  the 
right  to  drive  a  motor  vehicle  is  part  of  the  judgment.  This  being  true, 
an  absolute  pardon  would  restore  the  right  of  the  defendant  to  operate  the 
car,  notwithstanding  the  prohibition  of  the  court. 


Justice  of  Peace — Revocation  of  Commission 

9  November,  1929. 

You  send  me  a  letter  of  November  5  from  Mr.  Joseph  W.  Bailey,  At- 
torney-at-Law,  Williamston,  making  complaint  against  G,  S.  Gray  of  Holly 
Ridge,  N.  C,  a  justice  of  the  peace. 

C.  S.  1468  authorizes  the  Governor  to  revoke  the  commission  of  any 
justice  of  the  peace  appointed  by  him  or  his  predecessor  in  office  "upon 
complaint  being  made  against  such  justice  of  the  peace  and  when  he  shall 
be  satisfied  that  the  interest  of  the  public  will  be  best  served  by  the  re- 
vocation of  said  commission".     C.  S.  1471  provides: 

Upon  the  conviction  of  any  justice  of  the  peace  of  an 
infamous  crime  or  of  corruption  and  malpractice  in  office, 
he  shall  be  removed  from  office,  and  he  shall  be  disqualified 
from  holding  or  enjoying  any  office  of  honor,  trust  or  profit 
under  this  State. 
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You  state  that  the  man  was  not  appointed  by  the  Governor,  but  by  the 
General  Assembly.  I,  therefore,  advise  that  the  Governor  is  not  author- 
ized to  take  action  for  removal  under  C.  S.  1468. 


Insanity — Cherokee  Indian 

9  November,  1929. 

On  July  7,  1927,  the  Attorney  General,  in  an  opinion  rendered  Dr.  John 
McCampbell,  Superintendent  of  the  State  Hospital  at  Morganton,  held  that 
an  insane  Cherokee  Indian  could  not,  under  our  statutes,  be  sent  to  that 
Hospital,  as  they  were  still  wards  of  the  Government.  We  suppose  the 
particular  individual  then  confined  in  the  Swain  County  jail  was  sent  by 
the  Federal  Government  to  one  of  its  own  hospitals. 

It  appears  from  letter  of  Hon.  Jos.  M.  Dixon,  First  Assistant  Secretary 
of  the  Interior,  to  Governor  Gardner,  dated  November  8,  1929,  that  another 
of  these  Cherokee  Indians  is  now  insane  in  the  Swain  County  jail.  The 
Federal  Government,  it  seems,  has  not  room  in  its  own  hospital  for  this 
man,  but  desires  to  contract  with  the  State  to  put  him  in  one  of  the  State 
hospitals,  that  Government  assuming  liability  for  the  cost  of  the  treatment 
care  and  clothing  of  the  particular  Indian. 

While  C.  S.  section  6154  relates  only  to  the  Cherokee  Indians  of  Robeson 
County  and  Croatan  Indians  of  other  counties,  yet  it  was  intended  as  not 
permitting  this  class  of  Indians  to  be  excluded  from  the  hospital.  As, 
therefore,  these  Indians  are  cared  for  in  the  hospital,  we  think  that  the 
State  could  enter  into  this  contract  with  the  Federal  Government  and  re- 
ceive the  particular  Cherokee  Indian  into  the  State  Hospital  at  Raleigh 
without  any  conflict  with  the  statute. 


Justice  of  the  Peace — Qualification 

12  December,  1929. 

We  have  considered  the  letter  of  Mr.  Aycock  Brown  of  Ocracoke  to  you. 
We  return  this  letter  herewith. 

A  Justice  of  the  Peace  can  qualify  only  before  the  Clerk  of  the  Superior 
Court  of  the  county  for  which  he  is  appointed.     C.  S.  section  1467. 


State  Prison — Land 

17  February,  1930. 

You  ask  the  opinion  of  this  office  as  to  the  authority  of  the  State  Prison 
Department  to  purchase  additional  land. 

Chapter  130  of  the  Consolidated  Statutes,  relating  to  the  State  Prison 
Department,  was  rewritten  by  Chapter  163,  Public  Laws  of  1925.  C.  S. 
7705  as  thus  rewritten  conferred  upon  the  Board  of  Directors,  by  and 
with   the   advice,    consent   and   approval   of   the   Budget   Bureau    and   the 
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Governor  and  Council  of  State,  power  to  acquire,  by  gift,  devise,  purchase 
or  lease,  real  and  personal  property  whenever  necessary  or  convenient  in 
the  conduct  of  its  operations,  "or  when  hereafter  expressly  authorized  by 
law".  However,  there  were  no  funds,  either  by  appropriation  or  bond 
authorization,  provided  by  that  act  for  such  purchases. 

Chapter  152,  Public  Laws  of  1927,  is  an  act  authorizing  the  issuance 
of  bonds  and  notes  of  the  State  for  a  prison  farm.  The  act  authorizes  the 
issuance  of  not  exceeding  $400,000  in  bonds  of  this  State  for  the  purchase 
of  a  farm  and  for  buildings  and  equipment  thereon,  to  be  used  as  a  State 
Prison. 

Section  2  of  the  act  authorizes  the  purchase  of  not  exceeding  three  thou- 
sand acres  of  land  for  a  State  Prison.  By  section  6,  the  proceeds  of  the 
bonds  so  authorized  are  directed  to  be  placed  by  the  Treasurer  in  a  special 
prison  building  fund  "and  be  disbursed  only  for  the  purpose  of  this  act 
upon  warrants  drawn  by  the  State  Auditor".  It  is  my  opinion  that  the 
purchase  for  which  the  $400,000  in  bonds  so  authorized  may  be  issued  is 
limited  to  "not  exceeding  three  thousand  acres  of  land",  by  section  2  of 
the  act.  In  other  words,  construing  the  statutes  together,  present  author- 
ization for  purchase  of  land  for  the  State  Prison,  for  which  the  bonds 
or  notes  of  the  State  are  authorized,  is  limited  to  the  three  thousand  acres 
by  section  2  of  the  act. 

I  think  it  appropriate  also  to  call  your  attention  to  the  fact  that  such 
purchase  can  only  be  made,  in  the  language  of  the  act,  "upon  resolution 
of  a  majority  of  the  Board  of  Directors  of  the  State's  Prison,  approved  by 
a  majority  of  the  Budget  Advisory  Commission  and  the  Director  of  the 
Budget",  and  "by  and  with  the  consent  and  approval  of  the  Governor  and 
Council  of  State." 


Justice  of  the  Peace — Vacancy 

26  February,  1930. 

The  appointment  by  Mr.  Colvard  of  J.  N.  Higdon  as  Justice  of  the 
Peace,  to  fill  a  vacancy  caused  by  the  resignation  of  an  appointee  of  the 
Governor's  office  under  statute,  is  of  doubtful  validity.  The  act  permit- 
ting the  Governor  in  his  discretion  to  appoint  one  or  more  fit  persons  in 
every  county  to  act  as  justice  of  the  peace,  to  hold  the  offices  for  four 
years  from  and  after  the  date  of  their  appointment,  was  enacted  in  1917. 
The  law  which  permits  clerks  of  th§  court  to  fill  all  other  vacancies  than 
original  vacancies  is  an  old  law  which  has  been  in  our  books  for  many 
years.  If  it  is  permitted  to  apply  to  vacancies  caused  by  resignations  of 
justices  of  the  peace  appointed  by  the  Governor,  it  would  seem  that  there 
would  be  a  man  filling  out  a  term  created  by  the  Governor,  when  the  Gov- 
ernor himself  had  nothing  to  do  with  his  appointment. 

On  the  other  hand,  the  statute  gives  the  Governor  no  authority  to  fill 
vacancies  in  these  terms.  If  the  Legislature  had  intended  the  Governor 
to  fill  the  vacancy,  no  doubt  it  would  have  provided  for  it.  It  may  have 
intended  that  there  would  be  no  vacancies  in  such  a  term  which  the  clerk 
of  the  superior  court  could  fill. 
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Such  being  the  state  of  the  law,  no  one,  without  a  decision  of  the  Supreme 
Court,  could  be  certain  as  to  what  should  be  done.  We  suggest,  there- 
fore, that  as  Mr.  Colvard  has  acted,  that  you  do  not  interfere  in  the  ap- 
pointment, but  leave  the  matter  for  determination  in  some  question  raised 
upon  Mr.  Higdon's  title. 


Governor — Survey  of  Departments 

6  May,  1930. 

You  ask  me  as  to  whether  you  have  authority  to  make  a  survey  and  ex- 
amination of  the  departments,  institutions  and  agencies  of  the  State  with 
a  view  to  making  recommendations  to  the  General  Assembly  for  a  better 
organization  of  the  State  government  and  a  correlation  and  integration 
of  the  several  departments,  institutions  and  agencies  thereof. 

Such  authority  does  exist.  You  may  proceed  under  Chapter  104,  Public 
Laws  of  1929,  or  under  the  second  paragraph  in  section  23  of  chapter  100, 
Public  Laws  of  1929,  or  you  may  use  both  provisions  of  the  statute  in 
connection,  for  the  purpose  of  making  such  survey. 

A  portion  of  section  23,  chapter  100  of  1929,  is  as  follows: 

That  the  Director  is  hereby  given  full  power  and  authority 
to  make  such  surveys,  studies,  examinations  of  departments, 
institutions  and  agencies  of  this  State,  as  well  as  its  prob- 
lems, so  as  to  determine  whether  there  may  be  an  overlapping 
in  the  performance  of  the  duties  of  the  several  departments 
and  institutions  and  agncies  of  the  State. 

Chapter  104  provides  that  the  Governor  "may  appoint  a  commission" 
for  the  purpose  of  making  a  study  of  administrative  government,  to  the 
end  that  overlapping  be  eliminated  and  economy  and  efficiency  promoted. 
The  number  of  this  commission  shall  be  fixed  by  you.  The  scope  of  its 
work  is  as  set  out  in  that  chapter.  Under  section  2,  service  of  the  mem- 
bers shall  be  without  compensation. 

It  is  my  opinion  that  you  may  appoint  the  commission  and  have  its  mem- 
bers make  the  investigation  provided  for  in  Chapter  104,  and  also  exer- 
cise in  conjunction  with  such  commission  the  powers  conferred  upon  you 
by  the  quoted  provision  from  section  23  of  chapter  100  of  1929.  You  and 
the  commission  would  have  the  right  to  employ  necessary  experts  or 
assistants  to  do  the  actual  work  of  making  the  survey  and  examination. 
The  compensation  they  are  to  receive'  should  be  fixed  or  approved  by  the 
Salary  and  Wage  Commission  and  paid  out  of  the  contingency  and  emer- 
gency appropriation. 


OPINIONS  TO  THE  BUDGET  BUREAU 


Pensions — Surplus 

14  November,  1928. 

After  reciting  the  statutes  application  to  the  situation,  you  propound 
three  questions  to  this  office.  They  are  hereinafter  stated,  with  answers 
attached  to  each: 

(1)  Can  any  surplus  remaining  from  the  pension  appropriation  of 
1925-27  or  previous  General  Assemblies,  be  used  to  supplement  the  pen- 
sion appropriation  of  1927-28,  or  does  section  4,  chapter  96,  Public  Laws 
of  1927,  control? 

Answer-.  We  interpret  chapter  96,  so  far  as  it  deals  with  funds  ap- 
propriated for  pensions  as  being  confined  to  the  appropriations  made  in 
chapter  79  of  the  Public  Laws  1927 — the  general  appropriation  act.  This 
being  true,  if  there  is  any  surplus  remaining  in  the  fund  at  the  end  of  the 
fiscal  period  1925-27,  it  should  have  been  used  as  an  increment  to  the  pen- 
sion provided  for  in  the  act  of  1925.  If  this  was  not  done  at  that  time, 
then  we  have  in  the  pension  fund  itself  a  certain  sum  of  money  unex- 
pended under  the  appropriation  for  1925  and  C.  S.  section  5168-u,  which 
will  be  available  for  use  in  paying  the  pension  provided  for  by  the  act  of 
1927.  This  is  subject,  however,  to  the  limitation  that  no  greater  amount 
should  be  paid  out  than  that  provided  in  the  appropriation  act  of  1927. 

(2)  Can  any  deficit  existing  in  the  pension  fund  at  the  close,  of  the 
biennium  1925-27  be  deducted  from  the  amount  of  the  pension  appropria- 
tion for  1927-29? 

Answer.  We  think  this  cannot  be  done.  The  General  Assembly  in  1925 
provided  a  specific  sum  for  pensions.  This  could  be  in  no  way  exceeded, 
unless  there  was  a  surplus. 

(3)  Can  any  part  of  the  1927-29  appropriation  for  Confederate 
Soldiers  (to  net  $1,500,000),  if  not  needed  to  pay  Confederate  Soldiers,  be 
made  available  to  supplement  the  appropriation  to  widows,  if  needed? 

Answer.  We  think  not.  Where  two  statutes  are  enacted  at  the  same 
session  of  the  Legislature  and  dealing  with  the  same  subject,  and  there 
develops  a  confiict,  they  should  be  so  construed  as  that  they  can  stand  to- 
gether, if  possible,  and  if  not  possible,  that  the  later  act  shall  control. 
Section  4  of  chapter  96  evidently  deals  with  the  pension  fund  as  a  single 
unit.  Under  that  act,  therefore,  if  there  should  be  an  excess  in  the  fund 
for  the  first  year  of  the  biennium,  that  excess  shall  inure  to  the  benefit  of 
the  whole  fund  for  the  second  year,  if  it  is  necessary  to  use  it  within  the 
limits  of  the  appropriation  made  for  the  second  year  of  the  biennium. 
Section  16,  sub-sections  (a)  and  (b),  of  the  appropriation  act  does  not 
deal  with  the  pension  fund  as  a  single  unit.  On  the  contrary,  it  divides 
it  into  two  parts — Confederate  Soldiers,  and  widows  of  Confederate  Sol- 
diers. If  there  is  an  excess  left  after  paying  the  pensions  of  Confederate 
Soldiers  at  the  end  of  the  first  year,  that  excess  is  carried  forward  into 
the  second  year  for  the  benefit  of  Confederate   Soldiers  only  in  case  the 
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appropriation  made  for  that  year  is  not  sufficient  to  meet  the  necessary 
demand.  The  appropriation  act,  though,  coming  first  in  the  bound  volume, 
was  ratified  March  9,  while  Chapter  96  was  ratified  March  4,  consequently, 
the  appropriation  act  shall, — there  being  a  conflict — control. 


Interstate  Commerce — Taxation 

5  March,  1929, 

In  reply  to  your  letter  of  yesterday,  it  will  probably  be  well  for  me  to 
lay  down  certain  principles  on  the  subject  of  taxation  as  it  relates  to 
interstate  commerce. 

(1)  A  state  may  tax  all  property  within  the  state  and  this  is  true, 
whether  that  property  is  or  is  not  used  in  interstate  commerce.  This, 
of  course,  is  primary  and  fundamental,  and  the  point  from  which  we  pro- 
ceed in  our  thinking  on  the  subject.  In  levying  such  taxes  upon  the  prop- 
erty of  corporations  engaged  in  interstate  commerce,  it  must  adopt  some 
just  and  fair  rule  to  determine  what  the  value  of  the  property  within 
the  state  may  be. 

(2)  The  state  may  tax  income  of  foreign  corporations  operating  within 
the  state  based  upon  the  net  earnings  within  the  state,  although  these 
profits  may  have  been  derived  mainly  from  interstate  commerce.  This 
proposition  is  sustained  by  the  following  authorities: 

U.  S.  Glue  Co.  V.  Oak  Creek,  247  U.  S.,  321; 

Shaffer  v.  Carter,  252  U.  S.,  37; 

Underwood  Typewriter  Co.  v.  Chamberlain,  254 

U.  S.,  113; 
Postal  Tel.  Cable  Co.  v.  Adams,  255  U.  S.,  688; 
Cooley  on  Taxation,  section  1754. 

The  state  may  also  levy  a  net  income  tax  on  property  as  distinguished 
from  the  net  income  of  him  who  owns  or  operates  it.  That  is  one  of  the 
important  principles  laid  down  in  our  income  tax  cases  which  went  to  the 
Supreme  Court  of  the  United  States  and  were  decided  in  262  U.  S.  418. 

(3)  The  state  may  impose  a  franchise  or  privilege  tax  on  an  interstate 
railroad  or  other  corporation  operating  in  the  state  on  the  privilege  of  exer- 
cising such  franchise  in  the  business  of  interstate  commerce  within  that 
state.  This  may  be  done  if  it  be  imposed  and  measured  by  such  a  value  that 
it  will  not  be  a  direct  burden  on  interstate  commerce.  That  measure  or  com- 
putation may  be  upon  the  value  of  the  property  of  the  interstate  carrier 
within  the  state,  thus  including  no  property  without  the  State,  but  only 
that  wholly  within  the  taxing  state.  Such  a  franchise  or  privilege  tax 
so  computed  is  not  a  burden  on  interstate  commerce. 

Railroad  Co.  v.  Arkansas,  235  U.  S.,  350; 
Railroad  Co.  v.  Middlecamp,  256  U.  S.,  226. 

This  was  also  directly  passed  upon  in  our  own  railroad  case,  Southern 
Railroad  Co.  v.  Watts,  260  U.  S.,  519;   67  L.  ed.,  375.     The  franchise  or 
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privilege  tax  there  passed  on  was  sub-section  6V2,  section  82,  chapter  1, 
extra  session  of  1920.  The  method  of  computation  used  in  that  statute 
was  essentially  the  same  as  that  in  our  present  section  202,  Public  Laws 
of  1927.  The  Court  held  that  this  franchise  tax,  measured  by  the  value 
of  the  property  of  the  railroad  within  the  state,  was  constitutional.  It 
seems  to  me  that  it  would  be  well  not  to  change  this  section  in  its  essential 
features.  The  amount  of  this  privilege  or  franchise  tax  may  be  changed 
in  the  wisdom  of  the  General  Assembly,  without  interfering  with  the  con- 
struction and  arrangement  of  the  statute  as  it  now  exists. 

(4)  The  privilege  or  franchise  tax  may  be  imposed  in  the  form  of  a 
gross  receipts  tax.  When  that  is  done,  care  must  be  exercised  to  draft 
the  law  so  that  the  tax  is  upon  intrastate  business  alone  and  not  upon 
interstate  commerce.  Where  the  tax  is  so  levied  that  the  measure  of  it 
necessarily  includes  revenue  from  the  business  of  interstate  commerce 
as  well  as  that  from  the  business  of  intrastate  commerce,  it  has  been  held 
invalid  as  being  in  necessary  effect  a  burden  on  interstate  commerce,  al- 
though in  terms  it  purports  to  be  levied  or  for  the  privilege  of  engaging  in 
intrastate  commerce. 

Fargo  v.  Michigan,  121  U.  S.,  230; 
Steamship  Co.  v.  Pa.,  122  U.  S.,  326; 
Ratterman  v.  Western  Union,  127  U.  S.,  411; 
Western  Union  v.  Ala.,  132  U.  S.,  427; 
Railroad  Co.  v.  Texas,  210  U.  S.,  217; 
Myers  v.  Wells  Fargo  Co.,  223  U.  S.,  298. 

In  this  latter  case  the  statute  provided : 

If  such  public  service  corporation  operates  partly  within  and 
partly  without  the  state,  it  shall  pay  tax  equal  to  such  pro- 
portion of  such  per  centum  of  its  gross  receipts  as  a  portion 
of  its  business  done  within  the  state  bears  to  the  whole  of  its 
business. 

I  am  of  opinion  that  the  language  quoted  in  your  letter  from,  sections 
203  and  204  of  the  Revenue  Act,  with  respect  to  the  privilege  or  franchise 
tax  therein  levied  on  the  basis  of  gross  receipts,  should  be  retained. 

(5)  A  tax  upon  the  property  of  a  public  service  company,  measured 
by  the  gross  receipts  from  the  use  of  the  property  within  the  state,  is 
constitutional.  It  should  be  remembered  that  reference  is  here  made  to 
tax  upon  property.  Included  within  property  is,  of  course,  intangibles, 
such  as  a  franchise.  The  best  case  to  read  on  this  subject  is  that  of 
Pullman  Co.  v.  Richardson,  261  U.  S.,  330;  67  L.  ed.,  682.  This  case 
construed  provisions  of  the  California  Constitution.  The  language  is  very 
similar  to  that  of  the  Virginia  act  which  you  quoted.  The  tax  was  levied 
and  sustained  as  a  property  tax.  It  was  in  lieu  of  all  other  taxes  and 
licenses  with  certain  exceptions.  It  should  be  remembered  that  the  taxes 
in  sections  202,  203  and  204  are  imposed  simply  as  privilege  or  license  taxes. 
The  property  of  these  various  concerns  is  taxed  separately  under  sections 
18,  19,  20,  21,  22,  23,  et  seq.,  of  the  Machinery  Act. 
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I  do  not  undertake  to  say  that  the  pi'ovision  from  the  Virginia  Tax 
Code,  quoted  in  your  lettei',  when  construed  in  connection  with  context  of 
the  whole  section,  is  unconstitutional.  It  might  be  well  to  ascertain  if  the 
section  has  been  before  the  courts.  However,  I  do  not  advise  the  use  of 
such  language  in  levying  a  purely  license  or  privilege  tax. 


Budget  Bureau — Barber's  Act 

2.3  May,  1929. 

In  your  memorandum  of  May  22  you  ask  this  office  to  interpret  the  re- 
cent barber's  act  in  relation  to  the  disposition  of  the  funds  collected  under 
that  act,  the  execution  of  the  bond  of  the  secretary,  etc. 

It  is  entirely  clear  that  the  State  of  North  Carolina,  the  Budget  Bu- 
reau, the  State  Treasurer's  office  nor  any  other  State  department  has  any- 
thing to  do  with  the  collection  of  the  funds  provided  for  by  this  act  or  their 
disposition,  with  the  following  exceptions : 

The  bond  of  the  secretary  under  section  7  is  to  be  executed 
to  the  State  of  North  Carolina;  the  board  of  barber  examiners 
under  section  8  is  required  annually  to  report  to  the  Governor 
statement  of  its  receipts  and  expenditures  and  of  its  work 
during  the  year,  together  with  such  recommendations  as 
it  may  deem  expedient;  and,  finally,  under  section  16  the 
board  of  barber  examiners  is  to  pay  over  to  the  State 
Board  of  Health  $6,000  per  annum  from  funds  collected 
by  it  under  the  act,  $1,500  thereof  payable  on  or  before 
the  15th  day  of  July,  October,  January  and  April  of  each 
year. 

It  is  manifest,  we  think,  that  the  report  to  the  Governor  is  required 
in  order  that  any  amendments  to  the  act  should  be  brought  to  his  at- 
tention and  that  there  should  be  some  record  made  for  the  benefit  of 
the  barbers  of  the  State  of  the  action  of  the  board  of  examiners. 

The  bond  is  made  payable  to  the  State  simply  because  all  official 
bonds  are  so  required  to  be  made  payable. 

The  $6,000  is  to  be  collected  by  the  board  of  barber  examiners  and  is 
to  be  paid  over  by  them  to  the  State  Board  of  Health  for  the  pur- 
poses stated  in  section  16  of  the  act.  The  responsibility  for  the  col- 
lection of  the  fees  provided  by  the  act  and  for  the  disbursement  of  all 
its  funds  is  placed  wholly  upon  the  State  board  of  barber  examiners. 
The  secretary  of  the  board  is  under  the  control,  wholly,  of  this  board  of 
examiners.  It  can  require  him  to  make  daily  deposits  and  to  keep  his 
accounts  in  such  way  as  to  reflect  day  by  day  both  the  receipts  and 
disbursements,  but  we  think  that  neither  the  Budget  Bureau  nor  the 
State  Treasurer  has   any  control  over  the  expenditure   of  these  funds. 


University — Memorial  Hall 

12  December,   1929. 

In   you   letter   of   December   11   you   state   the   following   facts   with   re- 
spect to  Memorial  Hall  at  the  University: 
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The  Fire  Engineer  of  the  Insurance  Department,  upon  an  inspec- 
tion, reports  that  the  base  of  the  columns  supporting  the  two  large 
arches  which  carry  the  roof  load  have  dry  rotted  from  one  to  two  feet, 
to  the  extent  that  these  main  columns  are  now  in  such  condition  as  to  be 
dangerous.  Upon  complete  investigation  the  building  has  been  found 
to  be  in  such  dangerous  condition  that  it  has  been  condemned  and  is  now 
in  disuse. 

The  building  committee  of  the  Board  of  Trustees  of  the  University  will 
meet  with  the  Governor  December  19  to  discuss  ways  and  means  of  re- 
placing the  building.  My  opinion  is  asked  as  to  whether  funds  for  this 
purpose  may  be  procured  under  the  terms  of  the  emergency  loan  act,  chap- 
ter 49,  Public  Laws  of  1927. 

That  act  authorizes  the  issuance  of  short  term  notes  not  in  excess  of 
$500,000  in  any  biennial  period  "to  meet  any  emergency  arising  from  the 
destruction  of  the  State's  property  *  *  *  '•'  or  from  some  unforseen 
calamity  not  amounting  to  its  destruction".  I  am  of  opinion  that  the  con- 
dition described  with  respect  to  Memorial  Hall  comes  within  the  terms  of 
the  statute. 

It  is  not  stated  what  amount  will  be  needed  for  the  purpose  indicated. 
It  is  necessary,  therefore,  for  me  to  say  that  in  using  the  powers  con- 
ferred by  the  act  the  Governor  and  Council  of  State  are  under  the  obli- 
gation to  maintain  a  reserve  in  the  authorization  reasonably  sufficient,  so 
far  as  may  be  estimated,  to  meet  a  like  or  similar  condition  which  by  pos- 
sibility might  arise  in  connection  with  other  State  property  during  the 
biennial  period.  In  other  words,  the  Governor  and  Council  of  State  should 
not  use  the  total  authorization  for  this  one  particular  purpose.  Of  course, 
the  amount  to  be  used  is  within  the  sound  discretion  and  judgment  of  the 
Governor  and  Council  of  State,  based  upon  the  considerations  herein  set 
out. 


School  of  the  Blind — Operation 

3  May,  1930. 

In  a  letter  of  May  1,  Mr.  G.  E.  Lineberry,  Superintendent  of  the  State 
School  for  the  Blind  and  the  Deaf,  submits  state  of  facts  upon  which  he 
seeks  my  advice,  and  which  he  desires  that  I  present  to  you. 

One  of  the  students  of  the  school,  Herman  Garris,  was  suddenly  taken 
very  seriously  ill.  The  doctor  diagnosed  his  condition  as  that  of  acute 
appendicitis  and  advised  that  an  immediate  operation  was  necessary. 

Mr.  Lineberry  had  no  opportunity  to  send  the  child  home  or  to  get  in 
touch  with  his  people  so  as  to  procure  their  agreement  to  take  care  of  the 
expenses  of  this  operation.  His  father  is  a  poor  tenant  living  in  Wayne 
County.  The  Superintendent  of  Public  Welfare  of  that  County  advises 
that  the  father  is  absolutely  unable  to  care  for  the  expenses  of  this  opera- 
tion. The  hospital  and  nurses  desire  payment  for  their  services  without 
delay. 

I  think  that  the  Budget'  Bureau  should  approve  payment  of  these  ex- 
penses out  of  the  appropriation  to  the  State  School  for  the  Blind  and  the 
Deaf,  and  then  undertake  to  arrange  for  reimbursement  in  the  best  way 
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possible.  Mr.  Lineberry  hopes  that  the  Commissioners  of  Wayne  County 
can  be  induced  to  bear  a  portion  of  the  expenses.  Strictly  speaking,  prob- 
ably the  expenses  should  be  allowed  out  of  the  contingency  and  emergency 
appropriation  rather  than  out  of  the  general  appropriation  to  the  school. 
However,  this  condition  does,  in  my  opinion,  justify  approval  of  immediate 
payment  out  of  the  general  appropriation. 

I  think  that  Mr.  Lineberry  acted  properly  in  having  the  operation  per- 
formed. I  am  sure  that  you  and  the  Governor  will  agree  with  him  and 
me  that  fixed  rules  must  some  times  give  way  to  the  compulsions  of  the 
humane  spirit.  Mr.  Lineberry  was  in  a  situation  where  he  had  to  have 
the  operation  performed  at  once  or  take  the  consequences  of  the  dire  re- 
sults which  might  have  followed  his  inaction. 


OPINION  TO   SALARY  AND  WAGE   COMMISSION 


Tax  Commission — Employees 

18  February,  1929. 

Dr.  Fred  Morrison  of  the  Tax  Commission  tells  me  that  certain  State 
employees  did  clerical,  statistical  and  stenographic  work  for  the  State 
Tax  Commission  in  the  preparation  of  its  report.  He  also  tells  me  that 
you  have  raised  the  question  as  to  whether  these  individuals  may  be  paid 
for  this  work  in  view  of  the  provisions  of  section  1,  chapter  95,  Public 
Laws,  Extra  Session  of  1920. 

Dr.  Morrison  tells  me  that  the  Tax  Commission  has  its  own  receipts  of 
$400  which  may  be  applied  to  payment  of  compensation  earned  by  these 
stenographers  and  workers.  I  advise  that  this  may  be  done.  I  suggest 
that  the  vouchers  indicate  that  payment  is  being  made  out  of  this  par- 
ticular fund. 


OPINIONS  TO  THE  SECRETARY  OF  STATE 


General  Assembly — Employees 

9  January,  1929. 

The  compensation  of  employees  of  the  General  Assembly  was  last  fixed 
by  chapter  72  of  the  Public  Laws  of  1925.  Section  1  of  that  act  provides 
mileage  to  be  the  same  as  that  of  members  of  the  General  Assembly.  The 
rest  of  the  section  defines  what  that  mileage  is  5c  a  mile  from  their  homes 
to  Raleigh  and  return. 

We  think  it  justifiable,  under  the  circumstances,  to  allow  this  same  mile- 
age, although  the  members  of  the  General  Assembly  do  not,  now,  receive 
any  mileage. 

You  will  find  that  chapter  116,  Public  Laws  of  1925,  provides  for  the 
classification  of  laborers  by  the  chairman  of  the  committee  on  rules  of  the 
House  and  the  chairman  of  the  committee  on  rules  of  the  Senate. 


Foreign  Corporation — Agent  for  Process 

16  January,  1929. 

The  L.  B.  Price  Mercantile  Company,  a  foreign  corporation,  wishes  to 
divide  the  State  into  two  field  districts  for  the  convenience  of  its  office 
and  intends,  if  it  would  be  legal,  to  maintain  what  it  calls  a  principal 
office  in  each  district. 

In  its  letter  of  January  11th,  an  inquiry  is  made  as  to  whether  this 
would  be  permissible  or  not.  We  suppose  that  when  this  corporation  do- 
mesticated, it  designated  its  principal  office  in  this  State  and  the  name  of 
the  agent  in  charge  of  the  same.  We  know  no  machinery  by  which  it  can 
amend  the  former  permission.  There  is  no  objection  in  the  world  to  its 
establishing  two  offices  in  the  State  of  North  Carolina  and  locating,  therein, 
an  agent  for  process,  if  it  chooses  to  do  so,  if  it  holds  on  to  its  original 
principal  office  with  an  agent  for  process  in  that. 

The  truth  is,  probably,  that  business  done  by  this  corporation  is  such 
a  character  that  there  are  many  agents  in  the  State,  in  their  employ, 
who  could  be  served  with  process  against  them. 


Foreign  Corporation — Domestication  Tax 

12  February,  1929. 

We  have  considered,  carefully,  the  bill  left  with  us  yesterday  afternoon 
by  you  amending  sections  1181  and  1218  C.  S.  and  have  come  to  the  con- 
clusion that  it  would  be  well  to  adopt  the  amendments  proposed.  It  would 
be  necessary,  however,  to  fix  the  limit  beyond  which  the  State  would  not 
go  in  levying  the  tax  upon  foreign  corporations  permission  to  do  busi- 
ness in  the  State.     We  suggest  fixing  that  limit  at  $2,000. 
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The  Supreme  Court  in  Looney  v.  Crane  Company  245  U.  S.,  178.,  con- 
demned a  permit  tax  on  a  foreign  corporation  entering  the  State,  where 
the  method  of  estimating  the  value  of  the  privilege  was  the  total  out- 
standing capital  stock  but  without  any  limit.  Of  course,  the  limit  might 
be  made  too  high.  You  can  determine  what  that  limit  should  be,  from 
your  knowledge  of  your  office's  dealing  with  foreign  corporations  in  this 
regard. 

The  same  Court  seems  to  draw  a  distinction  between  the  arbitrary  value 
of  non  par  stock  at  $100  in  its  application  to  foreign  corporations  to  enter 
the  State  and  a  domestic  corporation  paying  franchise  tax  in  Airway 
Electi-ic  Appliance  Corporation  v.  Day  266  U.  S.-71  and  Roberts  v.  Shaefer 
Company  v.  Emerson,  271  U.  S.  50. 

It  might  be,  therefore,  that  the  arbitrary  value  of  non  par  stock  at 
$100  would  seriously  discriminate  against  the  foreign  corporation  seeking 
to  enter  the  State.  At  any  rate,  the  new  bill  puts  the  State  in  a  fairer, 
if  not  a  more  constitutional  position,  when  it  requires  that  it  shall  deal 
with  the  shares  of  stock  on  the  basis  of  actual  value.  The  reasoning  of 
the  Court  in  the  Roberts  case  in  sustaining  a  franchise  tax  based  upon 
the  arbitrary  value  of  $100  for  each  share  of  non  par  stock  would  exclude 
the  application  of  this  arbitrary  rule  to  foreign  corporations  seeking  to 
enter  the  State. 

We  return  herewith  the  bill  left  with  us,  with  the  suggestion  that  you 
incorporate  in  it  the  maximum  limit  for  such  taxation. 


Corporations — Limit  of  Existence 

13  February,  1929. 

The  questions  presented  upon  the  two  charters  sent  us  are  very  interest- 
ing. 

These  charters  were  filed  with  the  Clerk  of  the  Superior  Court,  under 
the  law  as  it  then  existed — the  first,  July  20,  1895  and  the  second,  Febru- 
ary 25,  1899.  They  are  almost  identical  in  terms.  The  incorporators  in 
the  1895  certificate  were  F.  J.  Murdock,  Caesar  Cone  and  J.  W.  Scott  and 
in  that  of  1899  the  incorporators  were  E.  Sternberger,  M.  H.  Cone  and 
Caesar  Cone.  The  period  for  the  existence  of  the  1895  corporation  was 
sixty  years  and  that  of  the  1899  corporation,  thirty  years.  The  name  of 
the  1895  corporation  was  The  Revolution  Cotton  Mills  and  the  name  of  the 
1899  corporation  was  The  Revolution  Cotton  Mill.  This  difference  in  the 
name  may  account  for  the  double  incorporation.  They  may  have  intended 
to  organize  two  separate  corporations.     As  to  this  we   are  not  informed. 

At  the  time  both  of  these  corporations  were  formed,  the  Act  of  1885 
chapter  19  of  that  year  permitted  an  indefinite  period  of  existence  for  cor- 
porations. Previous  to  that  time  and  under  the  Code  of  1883 — ^thirty 
years  was  the  limit  for  industrial  corporations,  with  certain  exceptions  not 
material.  So  the  sixty  years  of  the  corporation  of  1895  was  entirely  legal, 
while  the  thirty  years  of  the  1899  corporation  was  no  less  legal. 

We  cannot  consider  the  certificate  of  incorporation  of  1899  as  an  amend- 
ment to  the  old  one  of  1895,  for  the  machinery  was  provided  at  that  time 
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for  such  amendments  and  it  was  not  adopted  in  the  instant  case.  If  it 
should  be  considered  an  amendment,  of  course  the  sixty  years  of  the 
1895  corporation  would  be  reduced  to  the  thirty  years  of  the  1899  corpora- 
tion. If  there  were  in  reality  two  corporations,  as  suggested  hereinbefore, 
then  the  expiration  of  the  thirty  year  limit  in  the  articles  of  the  corpora- 
tion of  1899,  will  come  very  soon:  to  wit,  February  24,  1929,  whereas,  the 
old  corporation  would  have  until  1955.  All  of  these  are  very  interesting 
questions,  but,  as  conditions  are  now,  they  are  not  questions  which  ♦should 
be  determined  by  this  office,  in  the  first  instance.  The  Revolution  Cotton 
Mill  should  and  no  doubt  will,  consult  its  own  attorneys  and  act  under  their 
advice. 


Corporation — Extension — Fees 

19  February,  1929. 

We  have  your  letter  of  February  19,  inquiring  what  ai"e  the  fees  allowed 
by  chapter  1  P.  L.  extra  session  1920  for  the  extension  or  renewal  of  the 
corporate  existence  of  any  corporation. 

It  is  entirely  clear  that  such  fees  are  40c  for  each  $1,000  of  authorized 
capital  stock — in  no  case  less  than  $40.00.  Section  7c  of  chapter  1  of  P. 
L.  1920  re-wrote  section  1218  of  the  C.  S.  of  1919.  The  following  are 
the  words  used  in  fixing  the  amount  of  tax  in  the  particular  case : 

Extension  or  renewal  of  corporate  existence  of  any  cor- 
poration, the  same  as  required  for  the  original  certificate  of 
incorporation  by  this  chapter. 

The  chapter  referred  to  could  be  only  chapter  1  of  the  P.  L.  of  1920. 
It  is  probable  the  draftsman  of  section  7c  was  afraid  that  if  he  used  the 
term  "this  section"  in  that  connection,  doubt  might  be  created  as  to 
whether  it  referred  to  the  original  section  or  to  the  substitute  section.  By 
the  use  of  the  term  "chapter"  however,  it  could  mean  nothing  else  except 
chapter  1  of  the  extra  session  and  the  only  fee  in  the  chapter  required  for 
the  original  certificate  of  incorporation  was  40c  per  thousand  of  author- 
ized capital  stock. 


Co'rporation — Name 

26  June,  1929. 

Section  21,  chapter  87  PL  1921,  C.  S.  5259  (k),  prohibits  the  use  of  the 
word  "co-operative"  as  a  part  of  the  name  of  any  corporation  thereafter 
formed,  which  has  not  complied  with  the  provisions  of  the  Act  of  1921. 

An  oil  company  wishes  to  incorporate  as  Co-op  Oil  Company.  The 
word  written  in  that  way  is  a  merely  condensed  form  of  the  word  "co- 
operative". It  means  co-operative,  or  it  means  nothing  at  all.  If  this 
company  were  to  take  the  dash  out  and  write  it  "Coop",  with  the  inten- 
tion to  be  known  as  the  "Coop  Oil  Company",  there  could  be  no  objection. 
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-  Foreign   Corporation — Domestication 

6  July,  1929. 
In  re:     Domestication  of  Chemical  Bank  &  Trust  Comj)any 

It  appears  that  the  U.  S.  Mortgage  &  Trust  Company  of  New  York  is 
domesticated  in  North  Carolina  and  has  been  doing  business  therein.  It 
appears  further  that  the  U.  S.  Mortgage  &  Trust  Company  is  to  be,  under 
the  laws  of  New  York,  merged  into  the  Chemical  Bank  &  Trust  Company, 
also  of  that  State.  Under  the  statute  of  New  York  (which,  so  far  as 
material  is  sent  us  by  your  office),  this  is  to  be  distinctly  a  merger  and  not 
a  consolidation.  In  other  words,  the  existence  of  the  U.  S.  Mortgage  & 
Trust  Company  is  to  be  absorbed  into  that  of  the  Chemical  Bank  &  Trust 
Company. 

Upon  this  you  inquire  whether  or  not  the  Chemical  Bank  &  Trust  Com- 
pany can  do  business  in  North  Carolina  simply  by  substituting  its  name 
in  the  place  of  the  U.  S.  Mortgage  &  Trust  Company  in  the  authority 
given  by  your  office  to  the  latter  corporation  to  do  business.  We  are  quite 
clear  that  this  cannot  be  done.  The  U.  S.  Mortgage  &  Trust  Company, 
when  the  merger  is  perfected,  has  ceased  to  exist.  The  Chemical  Bank 
&  Trust  Company  has  no  authority  to  do  business  in  North  Carolina. 
When  it  applies  for  domestication,  if  it  should,  then  it  can  be  determined 
whether  or  not  it  is  such  an  institution  as  is  permitted  by  our  domestica- 
tion statute  to  do  business  in  North  Carolina. 


Cemetery  Association — Fees 

27  July,  1929. 

In  re:     Certificate  of  The  Raleigh  Heh)-etv  Cemetery  Association 

You  have  submitted  this  certificate  to  this  office  for  a  determination  as 
to  whether  or  not  the  association  is  such  a  charitable  organization  as  to 
exempt  it  from  the  Organization  Tax  of  $40.00. 

Ordinarily,  such  associations  are  not  charitable  organizations : 

■    Donnelly  v.  Boston  Catholic  Cem.  Asso.,  17  NE 
Rep.,  505; 
Indiana   Supreme   Court   in   East   Hill  Cemetery 
Asso.  V.  Thompson,  97  NE  Rep,  1036. 

In  North  Carolina,  however,  we  find  that  section  5  of  article  5  of  the 
State  Constitution,  authorizes  the  General  Assembly  to  exempt  cemeteries 
from  taxation.  In  sub  section  2  of  section  59,  Machinery  Act  of  1927, 
such  property  is  exempted  from  taxation  in  the  following  words: 

Such  property  as  may  be  set  apart  for  graveyard  or  burial 
lots,  except  such  as  is  held  for  the  purpose  of  speculating  in 
the  sale  thereof. 
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When  we  wrote  the  former  opinion  on  this  subject,  we  had  lost  sight  of 
the  fact  that  the  Machinery  Act  of  1929  will  not  become  effective  until 
March  1,  1930.  The  exemption,  in  that  act,  is  much  narrower  than  that  in 
the  act  of  1927.  If,  therefore,  the  act  of  1929  was  not  in  force,  we  would  be 
of  the  same  opinion  as  that  expressed  in  the  former  letter.  It  is  not,  how- 
ever, in  force,  so  we  have  to  apply  the  act  of  1927  to  the  present  situation. 

It  is  plain,  we  think,  that  the  act  of  1927,  interpreted  in  connection  with 
the  express  provisions  of  the  constitution,  conferring  upon  the  Legisla- 
ture the  power  to  exempt  cemeteries,  these  cemetery  organizations  are  made 
in  North  Carolina,  organizations  for  charitable  purposes. 

An  inspection  of  the  certificate  in  the  case,  shows  that  this  cemetery 
property  is  not  held  for  the  purpose  of  speculation  in  the  sale  thereof. 
Consequently,  for  this  reason,  we  think  that  it  is  not  subject  to  the  Or- 
ganization Tax  of  $40.00. 

It  would  be  otherwise,  of  course,  after  the  Machinery  Act  of  1929  be- 
comes effective,  March  1,  1930. 


Cemetery  Association — Fees 

26  July,   1929. 
In  re:     Certificate  of  The  Raleigh  Hebrew  Cemetery  Association 

You  have  submitted  this  certificate  to  this  office  for  a  determination  as 
to  whether  the  association  is  such  a  charitable  organization  as  to  exempt 
it  from  the  organization  tax  of  $40.00 

It  is  entirely  clear,  of  course,  that  the  purposes  for  which  the  association 
was  formed  are  entirely  laudable,  but,  after  consideration,  we  have  come 
to  the  conclusion  that  it  is  not  such  a  charitable  organization,  under  the 
statute,  as  should  be  exempted  from  the  organization  tax.  It  is  true  that 
section  5  of  article  5  of  the  State  Constitution  authorized  the  General 
Assembly  to  exempt  cemeteries  from  taxation.  After  a  thorough  in- 
vestigation, however,  we  think  that  the  General  Assembly  has  not  ex- 
empted cemeteries  from  taxation  in  such  a  broad  way  as  to  apply  to  this 
association.  The  only  exemption  we  have  found,  is  contained  in  sub  sec- 
tion 2  of  section  304,  Machinery  Act  of  1929,  chapter  344  P.  L.  That 
sub  section  reads  as  follows: 

Real  property,  tombs,  vaults  and  mausolems,  set  apart  for    • 
burial  purposes,  except  such  as  are  owned  and  held  for  pur- 
poses of  sale  or  rental. 

It  is  evident,  we  think,  from  an  inspection  of  the  certificates  of  in- 
corporation, in  the  instant  case,  that  it  is  organized  to  purchase  proper 
land;  to  divide  its  land  up  into  burial  lots  and  to  sell  said  lots  to  persons 
of  the  Jewish  faith  and  religion.  For  instance,  sub  section  2,  the  ob- 
jects for  which  the  corporation  is  formed,  so  far  as  material,  is  as  fol- 
lows: 

(2)     To  sell  or  convey  lots  or  plots  in  any  cemetery  owned 
by  it. 
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Article  9  starts  out  as  follows: 

The  individual  lots  or  plots  of  this  corporation  when  sold 
to  its  members  or  any  other  persons. 

Article  11:         • 

The  right  to  buy  and  acquire  lots  or  plots  in  the  cemetery  of 
this  corporation  and  the  right  to  be  buried  therein,  shall  be 
under  the  management  and  control  of  the  Board  of  Trustees, 
"subject  to  the  provisions  of  the  charter  and  by-laws." 

It  is  obvious,  we  think,  from  these  quotations,  that  the  land  to  be  ac- 
quired by  this  association  is  to  be  held  for  the  purpose  of  sale  or  rental. 
As  exemptions  statutes  are  to  be  construed  strictly,  we  cannot  attach  to 
this  exemption  the  words  "for  profit".  It  appears,  then,  that  the  General 
Assembly  did  not  intend,  in  this  act,  to  exempt  property  of  the  class,  in 
the  instant  case,  from  taxation,  though  it  is  unquestionably  true  that  it 
could,  under  the  constitution,  have  exempted  all  such  property  absolutely. 

We  find  that  these  views  are  sustained  by  the  Supreme  Court  of 
Massachusetts  in 

Donnelly  v.  Boston  Catholic  Cemetery  Asso.,  17 

NE  Rep,  505  and  by 
Indiana   Supreme   Court  in   East  Hill  Cemetery 

Asso.  V.  Thompson,  97  NE  Rep,  1036. 


Merger — Dissolution  of  Constituents 

26  July,  1929. 

It  is  entirely  clear,  we  think,  that  where,  under  the  statute,  there  is  a 
merger  of  existing  corporations  into  a  single  corporation,  whether  one  of 
the  old  corporations  or  a  new  corporation  outright,  it  is  not  necessary 
to  dissolve  formally  the  old  corporations.  This  is  apparent  from  the  fact 
that,  under  section  1  of  chapter  77,  PL  1925,  (merger  act)  the  new  cor- 
poration exercises  all  the  powers  granted  in  the  original  charters  of  its 
constituent  elements.  It  was  in  this  light,  that  section  1  of  the  act,  re- 
quiring the  certificate  of  merger  to  be  recorded,  not  only  in  the  county 
where  the  new  corporation  was  to  operate,  but  also,  in  all  the  counties  where 
its  constituent  elements  had  their  principal  places  of  business  was  enacted. 


Corporations — Dissolution 

30  July,  1929. 

In  re:     Hight-Youyig  Company 

We  think  you  have  no  authority  to  hold  up  a  corporation  which  is  in  the 
process  of  dissolution,  if  it  complies  with  the  statute  allowing  such  dissolu- 
tion. The  rights  of  any  person  who  may  complain  of  such  dissolution 
can  all  be  administered  in  the  courts. 
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Foreign  Corporation — Doing  Business 

15  October,  1929. 

It  appears  from  the  letter  of  Mr.  Ashby  to  you,  dated  October  11,  that 
the  pension  fund  of  the  Disciples  of  Christ  is  a  corporation  organized  under 
the  laws  of  the  State  of  Indiana,  not  for  profit,  but  for  religious  and 
benevolent  purposes,  ie:  to  furnish  aid  and  relief  to -disabled  ministers  and 
their  widows  and  orphans  and  to  establish  and  maintain  a  pension  fund 
for  all  ministers  of  the  Disciples  of  Christ,  to  which  fund  both  the  churches 
and  ministers  contribute.  The  Disciples  of  Christ  is  a  religious  body, 
which  has  many  organized  congregations  and  ministers  in  the  State  of 
North  Carolina, 

This  corporation  desires  to  solicit  contributions  and  pledges  from  the 
members  and  churches  of  the  Disciples  of  Christ  located  in  the  State  of 
North  Carolina.  You  desire  to  know  whether  or  not  such  a  corporation, 
in  soliciting  contributions  and  pledges  in  North  Carolina  would  be  exercis- 
ing its  corporate  functions  in  such  way  as  to  require  it  to  be  domesti- 
cated, under  C.  S.  section  1181. 

We  think  not.  The  solicitation  of  contributions  and  pledges  for  this 
fund  is  merely  incidental  to  its  corporate  purposes  to  be  exercised  in  an- 
other State.  We  think  it  would  be  not  doing  business  in  the  State  in  such 
way  as  to  require  it  to  be  domesticated. 


Trade  Mark — Stores 

25  October,  1929 

In  re:     Applicatio^i  of  Henry  Thompson  Swann  for  Trade  Marks 

We  think  that,  under  our  trade  mark  statute,  C.  S.  3971,  neither  of  the 
designs  suggested  by  Mr.  Swann  for  a  trade  mark  can  be  registered  as 
such.     We  will  repeat  what  we  wrote  your  office  on  July  13,  1920 : 

The  term  "trade  mark"  has  a  very  definite  signification. 
It  is  defined  as  a  name,  sign,  symbol  or  device  which  is  at- 
tached to  goods  offered  for  sale  in  the  market  so  as  to  dis- 
tinguish them  from  similar  goods,  and  to  identify  them  with 
a  particular  trader  or  with  his  successors  as  owners  of 
particular  business.  It  is  a  fundamental  rule  that  terms 
merely  descriptive  of  the  goods  or  business  to  which  they 
are  applied  cannot  be  exclusively  appropriated  as  trade 
marks  or  trade  names.  The  reason  for  this  is  that  every- 
one must  be  allovv'ed  to  describe  truly  his  goods  or  business 
and  in  order  to  do  so  he  may,  indeed  must,  use  the  terms 
necessary  or  appropriate  for  that  business.  No  one  can  se- 
cure a  monopoly  upon  the  adjectives  of  the  language.  There- 
fore, words  belonging  to  the  common  stock  of  words  cannot 
be  exclusively  appropriated  as  trade  mai'ks. 

The  design,  for  which  our  statute  contemplates  protection,  is  one  which 
is  intended  to  make  known  or  distinguish  any  goods,  wares,  merchandise 
or  products  of  labor  that  are  wholly  or  partly  made,  manufactures,  pro- 


BIENNIAL   REPORT    OF    THE    ATTORNEY    GENERAL  105 

duced,  i^acked  or  put  on  sale  by  any  such  pei'son.  If  this  trade  mark  is 
to  be  used  by  some  particular  dealer  as  distinguishing  the  goods  sold  by 
him,  then  it  would  plainly  come  within  the  meaning  of  the  statute. 

It  appears  that  the  purpose  intended  by  Mr.  Swann  is  to  protect  the 
use  of  the  design  as  advertising  a  particular  class  of  stores.  We  think 
that  the  term  does  not  extend  to  this  sort  of  protection.  Probably,  if  Mr. 
Swann  was  conducting  an  advertisement  agency  and  wished  to  adopt  a 
design  or  symbol  to  indicate  that  the  advertisement  was  through  and  by 
his  agency,  he  could  register  such  similar  trade  mark  for  the  business 
in  which  he  is  engaged.  But  if  an  owner  of  one  of  these  chain  stores, 
"The  Quality  Service  Stores",  or,  indeed,  of  all  of  them,  were  to  attempt  to 
register  a  trade  mark  to  be  used  only  on  the  advertisement  of  the  products 
of  those  stores  it  would,  it  seems  to  us,  not  come  within  the  meaning  of  ihe 
statute  or  the  definition  of  a  trade  mark. 

The  views  expressed  in  this  opinion,  are  sustained  by  38  Cyc.  page  396. 

In  order  to  become  a  valid  trade-mark,  the  name  or  mark 
must  be  in  some  way  physically  attached  to  the  goods,  and  go 
with  them  into  the  market.  Use  only  as  a  name  or  sign  upon 
a  place  of  business,  or  in  advertisements,  circulars,  and  other 
similar  ways,  without  being  actually  affixed  to  the  goods  is 
insufficient  to  constitute  the  marks  so  used  valid  trade-marks. 
It  is  sufficient,  however,  if  the  mark  is  affixed  either  upon  the 
goods  themselves,  or  upon  the  package  or  wrapper  contain- 
ing them,  or  in  any  other  way  physically  attached  to  the 
goods. 


Trade  Mark — Stores 

4  November,  1929. 

We  think  that  the  facts  in  relation  to  Swann's  application  for  a  trade 
mark  did  not  constitute  him  an  advertising  agency  in  the  sense  in  which 
the  term  was  used  in  our  former  letter.  An  advertising  agency  is  one 
that  is  engaged  in  the  business  of  advertising  and  writing  advertisements 
for  others.  It  is  a  distinct  business  in  the  sense  that  they  have  distinct 
functions  to  perform  in  connection  with  the  business  of  others. 

The  trade-mark  suggested,  has  nothing  to  do  with  this  class  of  business. 


Supreme  Court  Report — Sale 

2  December,  1929. 

In  re:     Sale  Supreme  Court  Reports 

Your  authority  to  sell  such  reports  is  found  in  C.  S.  section  7672.  All 
those  reports  are  to  be  sold  for  cash  and  at  the  price  fixed  by  the  Gov- 
ernor and  Council  of  State,  under  section  2,  chapter  85  Public  Laws  1929. 

You  are  also  authorized  to  sell  these  books  to  regular  licensed  book- 
sellers in  this  State  at  such  discount  as  to  you  may  seem  reasonable  and 
just.     The  latter  provision  is  subject  to  some  modification  by  the  authority 
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vested  in  the  Governor  and  Council  of  State  by  the  Act  of  1929.  Of 
course,  you  have  not  authority  to  allow  this  discount  under  any  circum- 
stances, to  a  book  seller  not  a  resident  of  the  State.     See, 

Smith  V.  Thompson,  122  NC-215. 


Corporation — Par  to  Non-Par  Value 

3  December,  1929. 

You  state  that  a  corporation  has  authorized  capital  stock  of  ten  thou- 
sand shares,  with  par  value  of  $1.00  per  share.  It  is  desired  to  amend 
the  charter  by  changing  this  ten  thousand  shares  of  the  par  value  of  $1.00 
to  ten  thousand  shares  without  nominal  or  par  value. 

There  is  express  authority  to  do  this  contained  in  chapter  338,  Public 
Laws  of  1929.  The  question  arises  as  to  what  tax  shall  be  imposed  upon 
this  change  in  the  charter  of  the  corporation. 

Under  C.  S.  1218  as  rewritten  by  chapter  36,  Public  Laws  of  1929,  the 
fees  for  incorporation  are  based,  not  upon  the  number  of  shares  into 
which  the  stock  is  divided,  but  upon  the  $1,000.00  of  the  total  amount  of 
capital  stock  authorized.  Under  C.  S.  1167  (e)  stock  of  no  par  value,  for 
purposes  of  incorporation  tax,  is  to  be  treated  as  of  the  par  or  face  value 
of  $100.00. 

I  am,  therefore,  of  opinion  that  when  it  is  sought  to  amend  the  charter 
by  converting  the  authorized  capital  stock  from  par  value  of  $1.00  to 
non-par  value,  such  amendment,  for  purposes  of  organization  taxation, 
is  to  be  treated  as  if  the  non-par  stock  was  of  the  value  of  $100.00. 


Co-operative  Associations 

11  December,  1929. 
In  re:     The  Charlotte  Radio  Trades  Association  Incorporated 

You  are  clearly  right  in  your  contention  that  this  association  cannot  be 
incorporated  under  chapter  93,  Consolidated  Statutes. 

Sub  chapter  1  of  chapter  93,  relates  to  Building  &  Loan  Associations; 
sub  chapter  2,  to  Land  and  Loan  Association;  sub  chapter  3,  to  Savings 
and  Loan  Associations;  sub  chapter  4,  to  cooperative  associations  to  con- 
duct any  agricultural,  horticultural,  forestry,  dairy,  mercantile,  mining, 
manufacturing,  telephone,  electric  light,  power,  storage,  refrigeration, 
flume,  irrigation,  water,  sewerage,  or  mechanical  business  on  the  mutual 
plan;  sub  chapter  5  to  marketing  associations. 

It  is  entirely  plain,  we  think,  that  none  of  these  sub  chapters  are  ap- 
plicable to  the  particular  associajtion  demandijng  incorporation  under 
chapter  93.  It  is  quite  probable  that  if  you  granted  the  request  of  Mr. 
Hunter  to  incorporate  under  this  chapter,  the  members  of  the  associations, 
so  illegally  incorporated,  would  be  partners  and  liable  individually  and 
collectively  for  its  debts. 
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Co-operating  Associations — Fee 

28  December,  1929. 

When  a  cooperative  association  is  organized  under  sub  chapter  4  of 
chapter  93  of  the  Consolidated  Statutes  and  its  capital  stock  is  less  than 
$1,000,  the  fee  for  filing  the  articles  of  incorporation  is  to  be  $2.00,  plus 
the  fees  allowed  by  law. 

The  proviso  to  C.  S.  5246,  reducing  the  fee  to  $2.00,  has  application  only 
to  the  $10.00  and  $5.00  in  the  previous  part  of  the  section,  we  think. 


Corporation — Name 

1  February,  1930. 

If  you  have  determined  that  Southern  Hardware  Stores,  Inc.,  as  the 
name  of  a  new  corporation,  will  not  cause  uncertainty  or  confusion  be- 
tween it  and  the  Southern  Hardware  Company,  then  the  new  corporation 
should  be  allowed  to  incorporate  under  the  name  suggested.  The  office  of 
the  Secretary  of  State,  after  it  has  determined  this  question,  has  nothing 
further  to  do  with  the  consequences. 

If  Mr.  Watt  thinks  that  it  is  an  improper  name,  under  the  circum- 
stances, the  courts  are  open  to  him. 


Railroad — Amendment  of  Charter 

1  February,  1930. 

We  think  that  the  amendment  attached  by  the  General  Assembly  of  1921, 
chapter  117  of  the  Public  Laws,  prevents  the  amendment  of  the  charter 
of  a  railroad  so  as  to  permit  it  to  transport  persons  and  property  partly 
by  rail  and  partly  by  water.     That  amendment  is  as  follows: 

No  amendment  may  be  made  changing  the  nature  of  the 
company's  business,  extending  its  corporate  existence  or  au- 
thorizing any  powers  other  than  those  authorized  by  this 
chapter. 

The  proposed  amendment  authorizes,  powers  other  than  those  to  be 
found  in  the  chapter  on  railroads. 


Foreign   Corporations — Co-operative 

4  March,  1930. 

We  think  that  the  two  corporations,  Carolinas  Co-operative  Consolidated 
and  Carolinas  Cooperative  Agricultural  Credit  Corporation,  cannot  domesti- 
cate in  North  Carolina,  without  coming  in  as  an  ordinary  corporation  with 
the  word  "co-operative"  stricken  out  of  their  titles. 

The  statute,  C.  S.  3rd  volume,  section  5259    (k)    is  too  plain  and  direct 
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to  permit  these  corporations  to  operate  in  North  Carolina  under  their 
present  titles,  with  the  word  "co-operative"  therein,  unless  they  are  in- 
corporated under  the  act  of  1921,  the  "Co-operative  Marketing  Act".  That 
statute  is  as  follows: 

No  person,  firm,  corporation,  or  association  hereafter  or- 
ganized or  doing  business  in  this  State  shall  be  entitled  to 
use  the  word  "co-operative"  as  part  of  its  corporate  or  other 
business  name  or  title  unless  it  has  complied  with  the  pro- 
visions of  this  sub  chapter. 

Any  person,  firm,  corporation,  or  association  now  organ- 
ized and  existing,  or  doing  business  in  this  State,  and  em- 
bodying the  word  "co-operative"  as  part  of  its  corporate 
or  other  business  name  or  title,  and  which  is  not  organized 
in  compliance  with  the  provisions  of  this  sub  chapter  must, 
within  six  months  from  the  date  at  which  this  act  goes  into 
effect,  eliminate  the  word  "co-operative"  from  its  said  cor- 
porate or  other  business  name  or  title. 

That  the  Legislature  has  authority  to  do  this  against  even  a  foreign 
corporation,  appears  from  Crescent  Cotton  Oil  Co.  v.  Mississippi,  257  US, 
129;  42  SCR,  page  42. 


Mutual  Insurance  Company — Organization  Fees 

22  March,  1930. 
We  think  you  are  correct  in  charging  a  minimum  tax  of  $40,  plus  the 
copying   fees    on    certificates    of    incorporation    in    Mutual    Life    Insurance 
Companies,  under  chapter  106  S.  S. 


Corporation — Extension — Fees 

16  June,  1930. 

In  your  letter  of  June  16,  you  state  that  the  Asheville  Country  Club, 
Inc.,  was  originally  incorporated  with  a  capital  stock  of  $25,000.  Sub- 
sequently, the  capital  stock  was  increased  from  time  to  time  to  $200,000 
and  now  this  corporation  files  an  amendment  to  its  charter,  the  eft"ect  of 
which  is  to  extend  its  corporate  existence  beyond  the  period  fixed  in  the 
original  certificate.  You  inquire  what  tax  shall  be  levied  by  your  office 
upon  this  extension  of  corporate  existence. 

Chapter  36,  Public  Laws  1929,  re-wrote  section  1218  of  the  Consolidated 
Statutes.     In  sub  section  3,  it  is  provided  as  follows : 

Extension  or  renewal  of  corporate  existence  of  any  corpor- 
ation, the  same  as  required  for  the  original  certificate  of  in- 
corporation by  this  section. 

We  interpret  the  definite  article  "the",  in  the  sub  section,  as  equivalent 
to  the  indefinite  article  "an".  What  the  sub  section  means  is  this:  The 
same  tax  shall  be  charged  for  the  extension  or  renewal  of  corporate 
existence  as  would  be  required  if  the  application  was  for  an  original  cer- 
tificate of  incorporation.  The  fee  required  for  them  "by  this  section"  is 
40c  for  each  $1,000  of  the  total  amount  of  capital  stock  authorized.  The 
total  capital  stock  in  the  instant  case  authorized  being  $200,000  makes 
$80.00  tax  to  be  charged. 


OPINION  TO  THE  STATE  AUDITOR 


Board  of  Accountancy — Expenses 

30  April,  1929. 

I  am  in  receipt  of  undated  letter  from  you,  asking  my  opinion  with  re- 
spect to  certain  activities  of  the  State  Board  of  Accountancy  under  chapter 
261,  Public  Laws  of  1925.  On  April  11  Mr.  Nash,  for  this  office,  wrote 
a  letter  to  the  State  Treasurer  on  the  same  subject.  Owing  to  the  situa- 
tion as  it  exists  and  to  the  further  information  supplied  in  your  letter,  I 
am  writing  to  modify  the  opinion  of  April  11,  as  will  be  herein  set  out. 

I  am  of  opinion  that  the  Board  has  no  right  to  pay  the  expenses  of 
its  members  in  attending  any  convention  within  or  without  the  State 
which  has  no  relation  to  and  is  not  concerned  with  the  performance  of  their 
official  duties.  Of  course,  this  does  not  mean  that  the  Board  could  not 
have  a  session  properly  and  regularly,  where  it  will  engage  in  the  per- 
formance of  official  duties,  at  the  same  time  that  some  other  convention 
might  meet  within  the  State.  You  will  thus  see  that  the  criterion  to  be 
used  is  that  of  attending  a  meeting  in  the  performance  of  official  duties. 

Upon  your  statement  that  it  is  cheaper  for  the  Board  to  use  questions 
prepared  by  the  American  Institute  of  Accountancy,  and  that  by  such  use 
the  examination  here  is  correlated  to  the  uniform  examinations  in  other 
States,  I  advise  that  the  Commission  inay  properly  purchase  the  exam- 
inations from  the  American  Institute  of  Accountancy.  It  may  also  pay 
the  expenses  of  a  member  or  members  in  attending  a  meeting  of  this  In- 
stitute where  to  do  so  is  necessary  in  the  use  of  these  examination  sheets. 

The  State's  interest  in  the  whole  matter  grows  out  of  the  fact  that 
th  Statute  directs  that  any  surplus  in  the  hands  of  the  Board  above 
$300.00  shall  be  paid  into  the  general  fund  of  the  State  at  the  time  of 
submitting  its  report.  The  State  is,  therefore,  justified  in  exercising  some 
degree  of  control  and  examination  over  these  expenditures.  I  am,  there- 
fore, further  of  the  opinion  that  proposed  expenditures  of  the  nature  of 
those  discussed  in  this  letter  should  be  submitted  to  some  State  official 
so  that  approval  of  such  expenditures  may  be  had  and  thus  avoid  any  con- 
troversy as  to  the  amount  which  should  be  paid  into  the  hands  of  the 
State  Treasurer.  I  think  that  this  examination  could  well  be  made  by  the 
State  Treasurer  or  the  Budget  Bureau. 


OPINIONS  TO  THE  STATE  TREASURER 


Park  Commission — Funds 

19  December,  1928. 

I  am  in  receipt  of  your  letter  of  even  date  in  regard  to  providing  funds 
for  North  Carolina  Park  Commission. 

The  Governor  and  Council  of  State  have  adopted  formal  resolutions 
authorizing  issuance  of  the  bonds.  You  state  that  the  condition  of  the 
money  market  is  such  that  you  cannot  now  sell  the  notes  or  bonds  at  the 
4^/4%  interest  rate  specified  in  these  resolutions,  and  that  you  could  prob- 
ably not  borrow  at  a  less  rate  than  5%%.  You  inquire  if  you  must  pro- 
ceed to  borrow  the  whole  amount  of  this  money  upon  demand  from  the 
Park  Commission  and  regardless  of  the  rate  of  interest  to  be  paid  in 
order  to  obtain  it. 

I  am  of  opinion  that  the  Governor  and  Council  of  State  under  section 
9,  chapter  48,  Public  Laws  of  1927,  still  have  authority  to  determine  the 
amount  of  money  to  be  borrowed  at  a  particular  time.  This  is,  of  course, 
within  a  reasonable  limitation  of  providing  adequate  funds  for  the  pur- 
chase of  lands  as  they  may  be  needed  for  that  purpose  by  the  Park  Com- 
mission. In  other  words,  I  am  of  opinion  that  the  Governor  and  Council 
of  State  have  the  right  to  direct  you  to  borrow  at  this  time  $500,000  in- 
stead of  the  $2,000,000,  if  such  sum  will  meet  the  needs  of  the  Commission 
in  the  immediate  future,  and  it  should  be  determined  by  the  Governor  and 
Council  of  State  that  the  conditions  of  the  money  market  at  present  justi- 
fies such  a  course. 

The  law  undoubtedly  requires  the  Governor  and  Council  of  State,  in  view 
of  previous  actions  taken,  to  provide  the  funds  for  the  purchase  of  the 
lands  within  the  park  area.  In  doing  this  it  should,  after  obtaining  the 
views  of  the  Park  Commission  with  respect  to  its  immediate  needs,  exercise 
that  good  judgment  and  discretion  used  by  prudent  business  men  in  the 
conduct  of  a  like  operation.  That  is,  and  has  been,  the  custom  and  policy 
with  respect  to  other  borrowings  by  the  State  for  the  Highway  Commission 
and  expenditures  for  permanent  improvements  at  State  institutions.  I 
am  of  opinion  that  it  is  charged  with  a  like  duty  here. 


Surety  Bonds — Contribution 

21   December,  1928. 

In  your  letter  of  December  20th,  you  state  that  the  First  National  Bank 
of  Dunn,  N.  C,  became  insolvent  and  failed  to  honor  your  checks  as  a 
State  depository  November  14,  1928.  At  that  time  you  had  $22,536  of 
State  funds  on  deposit  in  that  bank.  To  this  should  be  added  a  little 
interest  at  S%.  For  the  protection  of  this  account,  you  had  a  $5,000  surety 
bond  in  the  Fidelity  &  Casualty  Company  of  New  York  and  in   addition 
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thereto,  Liberty  Loan  Bonds  and  North  Carolina  Bonds  amounting  to 
$22,500. 

Upon  this  you  inquire  whether  you  shall  exact  the  full  amount  of  the 
penalty  of  the  surety  bond  $5,000  of  the  Fidelity  &  Casualty  Company  of 
New  York  or  whether  you  shall  pro  rate  this  liability  in  accordance  with 
the  amount  of  each  class  of  securities. 

We  think  that  it  would  be  better  for  the  Fidelity  &  Casualty  Company  to 
pay  the  full  amount  of  $5,000,  leaving  that  company,  after  the  payment 
is  made,  to  enforce  its  right  of  contribution  against  the  Liberty  Bonds 
and  North  Carolina  Bonds  in  your  hands.  The  right  to  contribution  in  the 
Fidelity  &  Casualty  Company  arises  only  from  the  fact  of  joint  liability 
and  payment  by  that  company. 


Surety  Bonds — Form 

25  February,  1929. 

We  have  examined,  carefully,  the  form  of  bank  depository  bond  used  by 
the  late  Treasurer,  Lacy,  in  making  deposits  of  State  funds  in  the  banks 
of  the  State. 

Among  other  clauses  stated  in  the  conditions  of  such  bonds  are  the  fol- 
lowing : 

Shall  well  and  faithfully  pay  over  upon  demand  of  said 
Benjamin  R.  Lacy,  or  his  legal  representative,  all  moneys 
belonging  to  said  Benjamin  R.  Lacy  personally  or  as  Treas- 
urer, or  to  those  to  whom  he  may  from  time  to  time  person- 
ally or  as  Treasurer,  by  check  or  draft  or  bill  of  exchange 
direct  payment  to  be  made,  etc. 

In  the  form  in  which  this  bond  is  written,  we  advise  that  it  would  be 
well  to  require  the  banks  having  State  funds  in  their  possession  under 
deposit  by  the  late  Treasurer,  to  re-execute  or  renew  said  bonds  to  you  as 
Treasurer  of  the  State  and  successor  to  Mr.  Lacy. 


State  Bonds — Ou) 

18  March,  1929. 

We  have  considered  carefully  the  letter  of  Mr.  Alfred  C.  Bryan  to  you 
and,  also,  the  list  of  State  bonds  which  he  claims  to  own.  Twenty  of  them 
seem  to  come  within  the  description  of  the  Act  to  commute  the  State  debt, 
chapter  98  of  the  laws  of  1879,  at  which  they  are  to  be  commuted  at  40% 
of  the  principal.  There  would,  therefore,  be  due  upon  these  twenty  bonds 
the  sum  of  $8,000.00.  The  remainder  of  the  bonds  (12),  which  he  de- 
scribes in  his  letter,  belong  to  the  class  called  Special  Tax  Bonds,  which 
have  been  utterly  worthless  for  any  purpose  since  March,  1870.  They 
belong  to  a  class  of  bonds  which  were  issued  in  fraud  of  the  rights  of  the 
people — were  stolen  and  distributed  by  the  thieves  and  from  the  proceeds 
the  State  never  derived  any  benefit. 
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As  early  as  March,  1875,  the  General  Assembly  of  North  Carolina  sought 
earnestly  to  make  some  provisions  for  the  commutation  and  payment  of 
the  bonds  issued  before  May  20,  1861,  chapter  175  Laws  of  1874-75. 
Nothing  resulted  from  this  Act.  The  matter  became  so  acute,  that  Gov- 
ernor Vance  presented  it  in  his  message  to  the  General  Assembly  of  1879. 
It  was  in  consequence  of  this  the  General  Assembly  enacted  the  law  re- 
ferred to  above — chapter  98  of  the  Laws  of  1879.  That  divided  those 
bonds  into  three  classes.  Class  one  was  to  receive  40%  of  the  principal 
of  those  bonds.  Class  two — 25%  of  the  principal — and  class  three — 15% 
of  the  principal.  The  method,  adopted  by  the  Legislature,  was  to  author- 
ize funding  bonds  to  be  accepted  by  the  creditors  at  the  above  rate  payable 
thirty  years  after  date  and  bearing  4%  interest.  A  great  many  of  the 
bonds  were  so  exchanged,  but  many  were  left  outstanding.  The  original 
Act  declared  that  the  opportunity  to  take  advantage  of  this  commuta- 
tion should  cease  on  January  1,  1882.  This  time  was  extended  at  each 
biennial  period  until  January  1,  1910,  when  the  opportunity  to  exchange 
these  old  bonds  upon  the  rate  fixed  in  the  statute  ceased.  In  1913,  how- 
ever, chapter  131  P.  L.,  the  Legislature  enacted  the  following  statute: 
"The  State  Treasurer  is  authorized  to  pay  cash  instead  of  issuing  bonds 
to  take  up  the  outstanding  compromise  bonds,  according  to  the  provisions 
of  chapter  98  Laws  1879  at  15,  25  and  40%  on  the  principal  only."  This 
is  now  C.  S.  section  7432. 

Class  one  of  the  Act  of  1879,  which  is  now  C.  S.  section  7414,  describes 
the  bonds  exchangeable  at  40%  as  follows: 

Bonds  issued  before  the  twentieth  day  of  May,  1861. 

Twenty  of  the  bonds  held  by  Mr.  Bryan,  as  hereinbefore  said,  come 
within  this  class  as  described  by  him,  consequently  are  commutable  at  the 
rate  of  40%  of  the  principal,  making  $8,000. 

It  is  not  possible,  of  course,  to  determine  finally  and  definitely  the  char- 
acter of  the  bonds  and  whether  they  come  within  this  class  of  the  statute 
at  all  until  they  can  be  inspected  here  in  some  way.  We  suggest  that 
Major  Moody,  of  your  office,  take  the  list  prepared  by  Mr.  Bryan  and 
compare  it  with  the  records  in  your  office  of  all  the  bonds  that  have  been 
commuted  and  paid  and  ascertain  whether  or  not  the  twenty  bonds  come 
within  the  class  described  by  the  statute.  On  the  face  of  the  list  furn- 
ished by  Mr.  Bryan,  they  plainly  do. 


Act  of  1929 — Interpretation 

22  March,  1929. 

Your  office  has  requested  of  us  an  interpretation  of  H.  B.  1697,  S.  B. 
1482,  recently  enacted  by  the  General  Assembly.  It  is  entitled,  "An  Act  to 
make  more  eff'ective  and  systematic  the  Fiscal  and  Accounting  Procedure 
of  the  State." 

The  section  of  the  act,  which  particularly  affects  your  office  is  section 
2,  which  is  as  follows: 
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The  office  of  the  State  Treasurer  is  declared  to  be  an 
office  of  Deposit  and  Disbursement  and  only  such  records 
and  accounts  as  may  be  necessary  to  disclose  the  account- 
ability of  the  State  Treasurer  shall  be  kept.  The  purpose 
of  this  section  is  to  prevent  duplication  in  account  and  record 
keeping  and  such  accounts  as  may  be  necessary  shall  be 
prescribed  by  the  Director  of  the  Budget  under  the  terms  of 
the    Executive    Budget  Act. 

The  first  clause  of  this  section  must  be  interpreted  in  connection  with 
its  context  and  so  as  to  avoid  any  conflict  with  the  fundamental  law,  as 
written  in  our  State  Constitution  and  interpreted  by  the  Supreme  Court. 

We  cannot  assume  that  the  Director  of  the  Budget  will  not  direct  all 
accounts  to  be  kept  in  your  office,  which  are  necessary  to  disclose  the  ac- 
countability of  the  State  Treasurer. 

The  provisions  of  the  State  Constitution,  particularly  applicable  to  this 
situation  is  section  3  of  article  14,  thereof,  and  this  is  as  follows : 

No  money  shall  be  drawn  from  the  Treasury,  but  in  con- 
sequence of  appropriations  made  by  law;  and  an  accurate 
account  of  receipts  and  expenditures  of  the  public  money  shall 
be  annually  published. 

Appropriations  for  the  various  State  Institutions,  departments  and 
agencies  are  not  paid  over  to  them  in  lump  sums.  How,  then,  can  the 
State  Treasurer  determine  the  particular  instance  as  to  whether  he  is 
authorized  by  the  constitution  to  pay  a  warrant  drawn  upon  him  by  the 
State  Auditor  against  a  particular  appropriation,  unless  he  has  books 
to  which  he  can  resort  and  ascertain  whether  or  not  he  has  this  authority? 
How  can  he  keep  an  accurate  account  of  the  receipts  and  expenditures 
of  the  public  money,  and  publish  the  same  annually  in  such  way  as  to 
convey  the  information  intended  by  the  constitution  to  the  public,  unless 
these  receipts  and  expenditures  are  accurately  reflected  in  the  books  which 
he  keeps? 

The  first  clause  of  section  two,  if  separated  from  its  context,  would  make 
the  State  Treasurer  liable  only  for  the  money  deposited  with  him  and  not 
liable,  at  all,  for  its  disbursement,  if  such  disbursement  was  made  upon 
the  warrant  drawn  by  the  State  Auditor  in  proper  form.  We  think  the 
General  Assembly  could  not  have  intended  this,  in  the  face  of  the  above 
quoted  section  of  the  State  Constitution.  Our  Supreme  Court  has  held 
distinctly,  that  the  Auditor's  warrant  would  be  and  could  be  no  protection 
to  the  public  treasurer,  unless  there  was  that  appropriation  to  pay  it,  which 
is  required  by  section  3  of  article  14  of  the  Constitution. 

Bank  v.  Worth,  117  N.  C.-146. 
Garner  v.  Worth,  122  N.  C.-250. 

There  can  be  no  doubt,  we  think,  that  when  the  Director  of  the  Budget 
comes  to  consider  accounts  and  records  to  be  kept  by  the  State  Treasurer, 
he  will  give  due  consideration  to  the  views  of  our  court,  in  determining  the 
authority  of  the  State  Treasurer,  under  the  above  quoted  section  of  the 
Constitution.     That,  of  course,  must  be  under  the  act,  itself,  such  records 
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and  accounts  as  may  be  necessary  to  disclose  the  accountability  of  the 
State  Treasurer.  To  do  this,  under  our  Constitution,  as  interpreted  by 
the  Supreme  Court,  the  Treasurer's  office  must  be  something  more  than 
an  office  of  deposit  and  disbursement. 

You  request,  also,  an  interpretation  of  our  office  upon  the  meaning  of 
section  3  of  the  Act. 

That  section  is  as  follows: 

The  office  of  Treasurer  of  each  of  the  State  Institutions  of 
which  the  State  Treasurer  is  ex  officio  treasurer,  is  hereby 
abolished. 

The  State  Treasurer,  at  the  time  of  the  ratification  of  this  Act,  was 
ex  officio  treasurer  of  a  number  of  the  institutions.  We  suppose,  from 
the  Act,  that  these  institutions,  also,  had  local  treasurers.  Those  local 
treasurers  are,  therefore,  abolished  and  all  the  duties  of  treasurer  con- 
ferred upon  you  as  State  Treasurer. 


State  Notes — Renewal 

23  March,  1929. 

Referring  to  our  verbal  conference  this  morning.  Mr.  Lacy,  the  late 
State  Treasurer,  acting  under  authority  of  the  Acts  hereinafter  referred 
to,  issued,  and  they  are  now  outstanding,  bond  anticipation  notes  under 
chapter  74  P.  L.  1925 — the  Chowan  River  Bridge  Act;  chapter  41  P.  L. 
1927,  the  Cape  Fear  River  Bridge  Act  and  chapter  95  P.  L.  1927,  the  ad- 
ditional Highway  bond  act  and  those  notes  are  to  become  due  on  May  15, 
1929. 

You  inquire  whether  or  not  you,  as  his  successor,  have  authority  under 
those  acts  to  renew  these  outstanding  notes,  if  the  bond  market  is  in  such 
condition  as  not  to  justify  the  issue  and  sale  of  bonds. 

We  answer  that  that  authority  is  entirely  clear,  under  sub  section  (c) 
of  section  6  of  the  Chowan  Bridge  Act,  under  sub  section  (c)  of  section  6 
of  the  Cape  Fear  River  Bridge  Act  and  sub  section  (c)  of  section  6  of  the 
additional  Highway  bond  act.  These  various  sections  six  prescribe  the 
method  by  which  these  bond  anticipation  notes  may  be  issued  and  in  sub 
section  (c)  the  authority  is  expressed  to  renew  them  as  follows: 

For   the    renewal   of   any    loan   evidenced   by    notes    herein 
authorized. 

If  you  will  observe  the  two  Bridge  Acts,  you  will  find  that  there  is  a 
typographical  error  in  sub  section  (c)  of  each  of  them.  In  this  sub 
section,  in  both  acts,  by  some  inadvertence  the  term  "loan"  of  sub  section 
(c)  is  changed  to  "loss".  This  typographical  error  was  met  by  a  special 
act  introduced  in  the  General  Assembly  of  1929,  which,  we  think,  became 
a  law. 
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Highway  Commission — Surplus 

30  March,  1929. 

In  Relation  to  the  Highway  Funds,  Now  in  Your  Possession  as  State 

Treasurer 

Section  2,  chapter  133  Public  Laws  1925  answers  your  question.  In 
that  Act  section  27  of  chapter  2  Public  Laws  1921  was  amended,  re-written 
and  re-enacted.     It  divides  highway  funds  into  three  sections. 

(1)  Use  of  not  exceeding  $250,000  annually  to  defray  the  expenses  of 
the  State  Highway  Commission.  In  addition  to  this,  that  body  is  allowed 
to  spend  a  sum  sufficient  to  pay  all  the  expenses  of  collecting  revenue  such 
as  gasoline  tax  and  the  cost  of  furnishing  number  plates,  clerical  work, 
etc.,  in  this  collection. 

(2)  A  sum  sufficient  to  pay  the  principal  and  interest  of  all  highway 
bonds  falling  due  in  the  fiscal  year  and,  in  addition  to  this,  $500,000 
annually  for  the  sinking  funds  provided  for  highway  bonds  under  the 
Act  of  1923. 

(3)  They  are  allowed  to  expend  any  surplus  of  their  revenue,  after 
providing  for  the  above  payments,  in  the  maintenance  of  highways  and  in 
the  construction  and  re-construction  of  highways  in  the  State  system. 

It  is  clear  then,  that  the  Highway  Commission  has  authority  under  this 
Act,  to  use  any  portion  of  this  surplus  in  the  construction  of  new  roads. 

In  the  Matter  of  Two  Million  Dollars  Appropriated  for  the  Smoky 
Mountain  National  Park 

These  bonds  were  authorized  by  chapter  48  Public  Laws  1927.  That 
Act  also  permits  bond  anticipated  notes.  Section  5  of  the  Act  requires 
the  State  Treasurer,  when  requested  by  the  North  Carolina  Park  Com- 
mission, to  make  available  for  their  use  the  specified  sum  of  money  for 
the  purposes  for  which  these  bonds  are  authorized  in  the  Act  to  be  issued. 
To  issue  bonds  or  bond  anticipation  notes  in  amount  sufficient  to  raise  the 
sum  so  requested. 

This  question  was  presented  several  times  to  the  former  State  Treasurer, 
Mr.  Lacy,  and  a  record  of  the  proceedings  was  made  upon  the  minutes  of 
the  Governor  and  Council  of  State.  I  was  not  present  at  any  of  these 
meetings,  but  those  minutes  are  available  to  you  from  the  Governor's 
office.  My  impression  is  that  there  are  bond  anticipation  notes  outstand- 
ing upon  this  account.  To  what  amount,  I  do  not  know.  Upon  their  re- 
quest, however,  if  there  is  not  sufficient  money  in  this  fund  in  your  office 
to  meet  the  request,  you  are  to  bring  the  matter  to  the  attention  of  the 
Governor  and  Council  of  State  under  section  9  of  the  Act  and  they  will 
arrange  for  the  bond  anticipation  notes  to  meet  the  request  of  the  Park 
Commission. 

See  section  9,  chapter  48  Public  Laws  1927. 


Sinking  Fund — State  Notes 

29  May,  1929. 

We  think  money  in  the  sinking  fund  of  the  State  may  constitutionally, 
legally  and  safely  be  invested   in   notes   of  the   State   of   North    Carolina, 
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made  in  anticipation  of  a  properly  authorized  bond  issue  of  the  State  under 
the  various  acts  now  outstanding. 

Under  the  original  sinking  fund  act,- chapter  188  P.  L.  1923,  this  could 
not  be  done.  Chapter  62  P.  L.  1925  plainly  permits  it.  Limited  to  such 
notes,  we  think  the  authority  contained  in  the  latter  act  in  no  way  con- 
flicts with  section  30  of  article  2  of  the  Constituion  which  is  as  follows : 

The  General  Assembly  shall  no  use  nor  authorize  to  be 
used  any  part  of  the  amount  of  any  sinking  fund  other  than 
the  retii'ement  of  the  bonds  for  which  said  sinking  fund  has 
been  created. 


Stolen  State  Bonds 

27  September,  1929. 

Sometime  last  spring,  five  State  bonds  of  the  issue  of  January  1,  1927, 
were  stolen  from  a  safe  in  St.  Louis.  All  of  these  bonds  were  coupon  bonds 
with  the  principal  and  interest  payable  to  bearer.  The  owner  of  these 
bonds  proposes  to  give  you  an  indemnifying  bond  in  the  Fidelity  and  De- 
posit Company  of  Maryland,  if  you  will  pay  the  interest  on  them  at  the 
periods  at  which  they  become  due,  with  the  further  suggestion  that  at  the 
proper  time,  when  the  bonds  become  due,  you  should  also  be  furnished  with 
an  indemnifying  bond  for  the  payment  of  the  principal. 

You  inquire  of  us  whether  or  not,  in  our  opinion,  you  would  be  justified 
in  adopting  the  course  suggested  by  the  owner  of  the  bonds.  We  think 
not.  The  State  bonds,  of  this  form,  are  negotiable  instruments  payable 
to  bearer.  A  bona  fide  holder  for  value  of  a  stolen  negotiable  bond,  taken 
in  the  usual  course  of  business,  acquires  a  good  title  thereto  even  as 
against  him  from  whom  it  was  stolen.  He  is  entitled  to  recover  the  full 
amount  of  principal  and  interest  due  thereon,  not  withstanding  he  may 
have  had  a  suspicion  of  defect  in  the  title  and  have  been  guilty  of  negli- 
gence in  respect  to  it  at  the  time  of  the  transfer.  His  title  will  not  be 
defeated,  unless  he  was  guilty  of  bad  faith  as  where  he  had  knowledge  or 
notice,  at  the  time  of  the  purchase,  that  the  bond  had  been  lost  or  stolen 
and  that  the  seller  had  not  a  good  title. 

This  principle,  in  relation  to  negotiable  instruments,  is  sustained  by 
our  own  court.  Smathers  v.  Hotel  Co.,  162  NC-346;  Pritchard  v.  Ballard, 
180  NC-111  at  page  114;  Holleman  v.  Trust  Company,  185  NC-49. 

If  therefore,  these  stolen  bonds  should  pass  into  the  hands  of  an  in- 
nocent purchaser  for  value,  under  the  above  ruling,  then  that  purchaser 
would  be  the  real  owner  of  the  bonds,  so  far  as  the  State  is  concerned  and, 
also,  the  owner,  so  far  as  the  original  purchaser  from  whom  they  were 
stolen,  is  concerned.  When  the  coupons,  detached  from  these  bonds,  are 
presented,  then,  for  payment,  the  necessary  facts  being  established,  you 
would  be  compelled  to  pay  them  to  this  innocent  holder,  as  the  real  owner. 
Of  course,  if  any  of  the  coupons  from  these  stolen  bonds  should  be  pre- 
sented for  payment  at  the  place  at  which  by  contract  they  are  to  be  paid, 
the  original  owner  should  be  given  notice  at  once,  in  order  that  he  might 
investigate  the  title  of  the  present  holder  of  the  bonds.     We  think,  how- 
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ever,  that  you  are  under  no  obligation  in  law  or  equity  to  accept  an  in- 
demnifying bond  from  the  original  owner  and  pay  to  him  the  interest  upon 
the  outstanding  bonds  at  the  time  they  became  due,  without  the  presenta- 
tion of  the  coupons,  themselves. 

It  would  be  otherwise,  if  the  bonds  were  destroyed,  outright,  and  that 
fact  was  plainly  and  indubitably  proven,  for  then  you  would  have  author- 
ity to  substitute  other  bonds  of  the  right  tenor  and  date  for  those  so  de- 
stroyed. In  this  instance,  with  such  substitution,  when  you  pay  the 
coupons  or  the  principal  of  the  bonds,  you  would  be  acting  under  authority 
of  law.  There  is  no  express  authority  in  the  case  of  stolen  coupon  bonds 
to  deal  with  them  in  this  way. 


Bonds  Depository — Form 

4  October,  1929. 

The  North  Carolina  Bank  &  Trust  Company  is  a  bank  that  has  been 
organized  under  the  State  banking  laws.  It  has  taken  over  certain  banks 
in  the  State  of  North  Carolina  located  at  various  points,  some  of  the 
National  Banks  and  the  other  State  banks. 

Under  circumstances  of  this  kind,  the  banking  law  of  the  State  makes 
these  banks,  thus  taken  over  by  the  parent  bank  located  at  Greensboro, 
branches  of  that  bank,  each  one  of  them  is  under  the  control  and  direc- 
tion of  the  Board  of  Directors  and  executive  officers  of  the  parent  bank. 
The  Board  of  Directors  of  the  latter  bank  elects  the  cashier  and  such  other 
officers  as  may  be  required  to  properly  conduct  the  business  of  each  branch 
and  a  Board  of  Managers  or  Loan  Committee  shall  be  responsible  for  the 
conduct  and  management  of  each  branch.  The  effect  of  this,  of  course  is 
to  require  the  execution  of  depository  bonds  by  the  parent  bank  for  each 
one  of  the  branch  banks. 


Depository  Bond — Security 

15  November,  1929. 

When  banks,  selected  by  you  as  depositories  of  the  State  funds,  prefer 
to  lodge  with  you  State  or  United  States  bonds  to  the  necessary  amount, 
in  lieu  of  giving  the  ordinary  bond  through  some  surety  company  doing 
business  in  the  State  of  North  Carolina  as  surety,  we  suggest  that  you 
permit  this  to  be  done  upon  the  execution  by  a  particular  bank  of  the  bond 
with  the  conditions  attached  to  it  contained  in  your  ordinary  surety  bond 
form,  eliminating,  however,  from  it  the  surety  feature.  When  this  is 
done,  add  immediately  preceding  the  testimonium  clause  of  the  bond,  the 
following : 

In   lieu   of  tendering   the    foregoing   bond   with    surety,   we 
deposit  herewith  State  bonds   (or  United  States  bonds)  to  the 

amount  of  ■ Dollars.     Upon  breach  of  any  of  the 

conditions  attached  to  the  foregoing  bond,  the  State  Treasurer 
or  his  successors  in  office,  is  hereby  authorized  and  empowered 
to  sell  these  bonds  at  either  public  or  private  sale,  in  his  dis- 
cretion, to  save  the  State  harmless  from  any  loss  by  reason  of 
the  deposit  of  Statg  funds  in  our  bank. 
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Statute — Validity — Chapter   295    PL,   1929 

5  December,  1929. 

You  request  of  this  office  an  opinion  upon  the  Constitutionality  of 
chapter  295,  Public  Laws  1929,  entitled,  "An  Act  to  Authorize  the  Issuance 
of  Bonds  of  the  State  for  the  Permanent  Improvement  of  State  Institu- 
tions." 

The  Legislative  history  of  the  enactment  of  this  law  is  as  follows: 
On  Tuesday,  January  15,  Mr.  Wilson  introduced  into  the  House  of  Rep- 
resentatives, House  Bill  No.  38,  a  bill  to  be  entitled  An  act  to  authorize 
the  Issuance  of  Bonds  of  the  State  for  the  Permanent  Improvement  of 
State  Institutions.  This  bill  was  referred  to  the  Committee  on  Appropria- 
tions. 

H.  J.  1929,  page  26. 
On  Thursday,  February  28,  this  bill  was  reported  from  the  committee 
with  an  unfavorable  report  as  to  the  bill,  favorable  as  to  the  committee 
substitute.     The  substitute  was  adopted  and  remained  on  the  calendar  for 
it's  second  reading. 

H.  J.,  page  351. 
This  procedure  was  in  accordance  with  the  Constitution. 

Broum  v.  Commissioners,  173  NC-598. 
On  Friday,  March  1,  the  bill  failed  to  pass  its  second  reading. 

H.  J.,  page  376. 
On   Saturday,   March   2,  the  vote  by  which  the  bill  failed  to   pass   its 
second  reading  was  lodged  and  the  House,  by  unanimous  vote,  ordered  that 
the  motion  to  reconsider  be  postponed  until  Monday,  March  4. 
H.  J.,  page  412. 
On  Monday,  March  4,  the  vote  upon  which  the  bill  failed  to  pass   its 
second  reading  on  March  1,  was  reconsidered  and  the  bill  placed  on  the 
favorable  calendar  for  further  consideration. 
H.  J.,  page  428. 
On  Wednesday,  March  6,  the  bill  coming  up  for  further  consideration, 
numerous  amendments  were  offered,   all   of  which  were   defeated  and  the 
bill  passed  its  second  reading  by  the  following  vote: 
Ayes  63,  naming  them;  Nays  31,  naming  them. 

H.  J.,  page  580  to  582,  inclusive. 
On  Thursday,  March  14,  the  bill  passed  its  third  reading  by  the  following 
vote: 

Ayes  61,  naming  them;  Nays  44,  naming  them,  and  was  ordered  sent 
to  the  Senate,  without  engrossment. 
H.  J.,  page  645. 
On  Friday,  March  15,  message  was  sent  to  the  Senate  by  the  House  of 
Representatives,  transmitting  bills  among  which  was  House  Bill  No.  38, 
which  was  read  the  first  time  and  referred  to  the  Committee  on  Ap- 
propriations. 

S.  J.,  1929,  page  480. 
On  Friday,  March  15,  this  bill  was  recalled  from  the  Committee  on  Ap- 
propriations, placed  upon  the  calendar  and  passed  its  second  reading. 
Ayes  27,  naming  them;  Nays  12,  naming  them. 
S.  J.,  page  513. 
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On  Monday,  March  18,  the  bill  passed  its  third  reading  by  the  following 
vote: 

Ayes  31,  naming  them;  Nays  6,  naming  them  and  it  was  ordered  en- 
rolled. 

S.  J.,  pages  528  and  529. 

On  March  19,  the  bill  was  reported  duly  enrolled. 
S.  J.,  page  560. 

The  amount  of  bonds,  authorized  by  chapter  295,  was  $1,970,000.  With 
this  amount  added  to  the  present  bonded  indebtedness  of  the  State,  that 
bonded  indebtedness  is  left  well  within  the  limitation  contained  in  section 
4  of  article  5  of  the  Constitution. 

In  my  opinion,  then,  it  appears  from  the  above  entries,  that  the  said 
act  was  passed  in  strict  accordance  with  section  14  of  article  2  of  the 
Constitution  and  is  a  valid  law  of  the  State  of  North  Carolina. 


State  Bonds — Transfer 

13   February,  1930. 
In  re:     Transfer  of  Weaver  Bonds 

I  find  upon  examination  of  the  statute,  that  Mrs.  Gibbons,  as  executrix 
of  the  estate  of  her  father  can  transfer  bonds  registered  in  your  office  in 
the  name  of  Mrs.  Weaver,  her  mother. 

It  appears  that  Mrs.  J.  W.  Weaver  died  some  years  before  her  husband, 
leaving  these  bonds  registered  in  her  name.  Mr.  Weaver  did  not  qualify 
as  her  administrator,  so  left  the  bonds  still  registered  in  his  wife's  name. 
The  statute,  applicable  to  the  situation,  is  section  7  of  the  Consolidated 
Statutes,  1919. 

"If  any  married  woman  dies  wholly  or  partially  intestate,  the  surviv- 
ing husband  shall  be  entitled  to  administer  on  her  personal  estate,  and  shall 
hold  the  same,  subject  to  the  claims  of  her  creditors  and  others  having 
rightful  demands  against  her,  to  his  own  use,  except  as  hereinafter  pro- 
vided. If  the  husband  dies  after  his  wife,  but  before  administering,  his 
executor  or  administrator  or  assign  shall  receive  the  personal  property  of 
the  said  wife,  as  a  part  of  the  estate  of  the  husband,  subject  as  aforesaid, 
and  except  as  provided  by  law." 

Mrs.  Weaver  died  intestate.  Mr.  Weaver  was  entitled  to  administer, 
but  took  possession  of  her  property  without  administering.  Mrs.  Weaver 
left  no  debts.  As  Mr.  Weaver  has  since  died,  leaving  a  last  will  and 
testament,  in  which  he  appointed  Mrs.  Helen  Weaver  Gibbons  as  his 
executrix,  Mrs.  Gibbons  as  such  executrix,  can  take  possession  of  these 
bonds  registered  in  the  name  of  Mrs.  Weaver,  her  mother,  and  transfer 
them  to  those  entitled  in  accordance  with  the  provisions  of  the  will. 


Statute — Validity — Smoky  Mountain   Park   Act 

22  April,  1930. 

You  ask  of  this  office  an  opinion  as  to  the  constitutionality  of  the  act 
entitled,  "An  Act  to  Provide  for  the  Acquisition  of  Parks  and  Recreation 
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Facilities  in  the  Great  Smoky  Mountains  of  North  Carolina",  chapter  48, 
Public  Laws  of  1927. 

LerjiskiMve  History 
On  Thursday,  February  3,  1927,  Senator  Ebbs  introduced  S.  B.  288, 
entitled,  "An  Act  to  Provide  for  the  Acquisition  of  Parks  and  Recreation 
Facilities  in  the  Great  Smoky  Mountains  of  North  Carolina".  This  bill 
was  referred  to  the  Committee  on  Appropriations,  after  passing  its  first 
reading. 

S.  J.,  page  140. 
On  February  10,  1927,  this  bill  was  reported  by  the  Committee  on  Ap- 
propriations favorably,  and  placed  on  the  calendar. 
S.  J.,  page  178. 
On  February  11,  the  bill  was  made  a  special  order  for  February  16. 

S.  J.,  page  191. 
On  February  15,  Senator  Ebbs  introduced  S.  B.  499,  with  the  same  title, 
and  the  bill  was  referred  to  the  Committee  on  Appropriations,  after  passing 
its  first  reading. 

S.  J.,  page  215. 
S.  B.  288  having  been  made  a  special  order  for  February  16,  and  that 
time  coming  on.  Senator  Ebbs  moved  that  S.  B.  499  be  recalled  from  the 
Committee  on  Appropriations  and  displace  S.  B.  288,  now  before  the  Sen- 
ate. This  motion  prevailed;  whereupon,  S.  B.  499  passed  its  second  read- 
ing: 

Ayes  42,  naming  them;  Nays  1,  naming  him. 

S.  J.,  page  229. 
On  February  17,  S.  B.  499  passed  its  third  reading: 
Ayes  46,  naming  them;  Nays  1,  naming  him. 

S.  J.,  page  239. 
Thereupon,  the  bill  was  ordered  sent  to  the  House. 

S.  J.,  page  240. 
On  February  23,  the  bill  came  back  from  the  House,  with  an  amendment, 
and  the  Senate  concurred  in  the  amendment  and  the  bill  was  ordered  en- 
rolled. 

S.  J.,  page  302. 
It  was  duly  reported  to  the  Senate  as  enrolled  on  February  25. 

S.  J.,  page  379. 
On   February   18,  the   bill  was   received  in   the   House,   passed  its   first 
reading,  and  was  placed  on  the  calendar. 
H.  J.,  page  279. 
On  February  21,  bill  passed  its  second  reading  in  the  House: 
Ayes  78,  naming  them;  Nays  6,  naming  them. 

H.  J.,  page  316. 
On  February  22,  bill  came  upon  its  third  reading  in  the  House  and  was 
amended;  passed  its  third  reading: 

Ayes  99,  naming  them;  Nays  10,  naming  them. 

Bill  ordered  sent  to  the  Senate  for  concurrence  of  House  amendment. 

H.  J.,  page  348. 
On  February  25,  it  was  reported  to  the  House  and  was  properly  enrolled. 
H.  J.,  page  470. 
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In  Yarhoroiigh  v.  Park  Commission,  196  N.  C,  284,  the  Supreme  Court 
of  North  Carolina  held  the  act  to  be  constitutional  upon  the  various  doubts 
and  arguments  there  presented. 

In  Siincrest  Lumber  Co.  v.  N.  C.  Park  Couimissiov,  et  al.,  29  Federal 
(2),  823,  the  Circuit  Court  of  Appeals  for  the  Fourth  Circuit  ti'eated  the 
act  as  constitutional,  but  held  that  a  ■  single  District  Judge  could  not  take 
jurisdiction  of  an  attack  upon  it  and  enjoin  State  officers. 

In  Suncrest  Lumber  Co.  v.  N.  C.  Park  Commission,  et  al.,  30  Federal 
(2),  121,  a  three-Judge  Court  constituted  in  accordance  with  section  266 
of  the  Judicial  Code  (28  U.  S.  C.  A.,  380),  Circuit  Judge  Parker  and  Dis- 
trict Judges  Webb  and  Hayes  sitting,  the  constitutionality  of  the  act  was 
asserted  and  sustained  in  an  elaborate  opinion  of  Parker,  Circuit  Judge. 

In  Suncrest  Lumber  Co.,  Airpellant,  v.  N.  C.  Park  Commission,  et  al., 
50  Sup.  Ct.  Rep.,  13,  74  L.  ed.,  21,  October  7,  1929,  the  appeal  of  this 
plaintiff  was  dismissed  with  costs,  pursuant  with  paragraph  2  of  Rule 
13,  U.  S.  Supreme  Court. 

There  is  no  litigation  now  pending  or  threatened  of  which  any  State 
official  is  advised  affecting  said  bonds  proposed  to  be  issued  under  the  act. 

I  am  of  opinion  that  the  act  is  constitutional  and  was  properly  passed. 


OPINIONS  TO  THE  STATE  SUPERINTENDENT 
OF  PUBLIC  INSTRUCTION 


County  Board — Member — Convict 

29  September,  1928. 

You  submit  to  me  letter  of  September  26  from  Supt.  Wright  of  Wilkes, 
in  which  he  asks  if  a  man  convicted  of  a  felony  and  sentenced,  but  w^hose 
case  is  on  appeal  to  the  Supreme  Court,  may  be  prevented  from  acting  as 
a  member  of  the  county  board  of  education.  I  think  that  he  cannot  be  so 
prevented  until  appropriate  action  for  that  purpose  is  taken. 


School  Board — Tort — Liability 

5  October,  1928. 

The  Burlington  School  District  is  a  Special  Charter  District,  whose 
governmental  body  is  a  Board  of  Education. 

In  accordance  with  the  Statute,  this  Board  has  established,  in  the 
graded  school  in  the  city  of  Burlington,  a  department  in  mechanical  draw- 
ing and  woodworking.  In  that  department,  they  have  several  large  ma- 
chines and,  of  course,  there  is  some  danger  of  the  students  injuring  them- 
selves, through  carelessness  or  negligence  or  of  their  being  injured  on 
account  of  the  negligence  of  some  school  employee. 

You  inquire  what  liability  the  Board  of  Education  assumes  to  respond 
in  damages  on  account  of  the  injury  of  one  of  the  pupils,  occasioned  by  some 
default  of  the  school  employee. 

As  a  corporate  body,  dealing  with  school  funds,  the  Board  of  Education 
is  exercising  governmental  functions  and,  as  such,  it  never,  without  a 
special  statute  requiring  it,  is  liable  for  damages,  occasioned  by  the  de- 
fault or  negligence  of  anyone  of  these  employees. 

This  is  a  universal  rule,  applicable  to  all  governmental  agencies,  while 
engaged  in  the  performance  of  a  public  duty  imposed  upon  them  by  their 
official  positions. 


County  Board — Indebtedness 

26  February,  1929. 

In  your  letter  of  February  26,  you  call  attention  to  the  outstanding  in- 
debtednes  of  more  than  $210,000  incurred  by  the  County  Board  of  Educa- 
tion of  Rowan  County  in  the  necessary  conduct  of  schools  for  six  months 
in  that  county. 

You  inquire,  in  your  letter,  whether  or  not  this  indebtedness  can  be  prop- 
erly funded  and  bonds  issued  under  the  County  Finance  Act.  We  think 
not.     The  County  Finance   Act   contemplates  the   funding   of   outstanding 
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valid  indebtedness,  which  occurred  prior  to  July  1,  1927.  Much  of  this 
indebtedness  was  incurred  by  the  County  Board  of  Education  without  any 
authority  to  incur  it. 

In  order  that  the  indebtedness  should  be  validated  then,  it  is  necessary 
to  pass  an  Act  so  validating  it. 

We  understand,  from  Judge  Miller,  that  this  Act  has  been  prepared  by 
Mr.  Hoyt  and  he  has  submitted  the  same  to  this  office.  In  our  opinion,  it 
accomplishes  the  result  desired,  when  it  could  not  be  accomplished  other- 
wise. 


Hancock  Act — School  Budgets 

8  April,   1929. 

In  your  letter  of  April  3  you  submit,  for  the  county  superintendents  of 
schools,  a  series  of  questions  having  relation  to  their  duties  under  the  school 
act  of  1929.     I  undertake  to  answer  those  inquiries  as  follows: 

1.  Is  it  the  duty  of  the  county  board  of  education  to  pre- 
pare a  budget  on  the  blanks  in  accordance  with  the  provisions 
of  section  176  of  the  school  law  as  amended? 

Yes.  Under  C.  S.  5597,  or  section  176  of  the  school  code  of  1923,  as 
amended,  it  is  the  duty  of  the  State  Superintendent  of  Public  Instruction 
to  supply  necessary  blanks,  and  of  the  county  board  of  education  to  use 
these  blanks  in  the  preparation  of  the  May  budget.  The  contents  of  such 
budget  have,  of  course,  been  somewhat  changed  by  the  act  of  1929,  as  will 
be  indicated  in  subsequent  answers  to  your  questions. 

2.  Is  it  the  duty  of  the  county  board  of  education  to  notify 
the  special  charter  districts  and  the  board  of  county  com- 
missioners of  a  meeting  date  for  the  preparation  of  the  May 
budget  in  accordance  with  the  provisions  of  section  174? 

Yes. 

3.  (a)  Do  the  provisions  of  sections  16  and  17  deter- 
mine the  number  of  teachers  to  be  allowed  in  the  May  budget? 

Yes.  Sections  16  and  17  of  the  school  act  of  1929  take  the  place  of 
similar  provisions  with  respect  to  number  of  teachers  as  set  out  in  C.  S. 
5597,  or  of  section  176  of  the  school  code  of  1923.  As  is  provided  in  section 
176,  the  number  of  teachers  set  out  in  sections  16  and  17  of  the  new  act 
is  to  be  considered  reasonable  in  making  the  tax  levy  by  the  county  com- 
missioners.    But  see  further  answer  to  3    (c). 

(b)  Should  the  increments  provided  in  the  salary  scale  for 
experience  be  allowed  in  the  budget? 

Yes.  Section  15  of  the  school  act  of  1929  provides  that  the  salaries 
paid  "shall  be  in  accordance  with  the  uniform  graduated  salary  schedule 
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which  has  been  adopted  by  the  State  Board  of  Education  and  which  is 
now  in  force".  That  salary  schedule  provides  for  increments  or  in- 
ci-eases  in  salaries  based  upon  the  experience  of  the  teachers.  These  in- 
crements will  not  be  included  in  that  portion  of  the  budget  in  which  the 
State  participates  since,  under  the  act  of  1929,  State  participation  is 
limited  by  section  7  to  "salaries  actually  paid,  not  in  excess,  however, 
of  the  State  salary  schedule",  as  shown  by  the  preceding  November  budget. 
However,  the  budget  for  the  purpose  of  the  county  tax  levy  should  include 
these  increments,  since  by  section  15  the  salary  schedule  including  them 
is  established  by  act  of  the  General  Assembly. 

(c)  Is  it  discretionary  with  the  county  board  of  educa- 
tion, under  provisions  of  sub  section  (h),  section  8,  to  include 
in  the  budget  teachers  in  addition  to  the  number  allowed  in 
sections  16  and  17? 

Yes.  Section  8  (h)  of  the  school  act  of  1929  directs  that  the  May  budget 
■  shall  include  "any  extra  teacher  or  number  of  teachers  allowed  the  system 
over  and  above  the  number  allowed  by  law,  specifying  the  district  and 
school  in  which  allowed".  The  act  does  not  prohibit  the  employment  of 
additional  teachers.  It  is  proper  for  that  county  board  of  education  to 
estimate  and  ask  for  such  additional  teachers  as  it  deems  necessary  in 
presenting  its  budget  for  the  action  of  the  county  commissioners.  If  this 
number  exceeds  the  number  fixed  for  State  participation  in  the  equaliza- 
tion fund  or  the  number  established  as  necessary  by  sections  16  and  17  of 
the  school  act  of  1929,  the  discretion  with  respect  to  a  tax  levy  to  care  for 
such  additional  teachers  is  placed  in  the  board  of  county  commissioners 
unless  and  until  the  State  Board  of  Equalization  shall  exercise  the  dis- 
cretionary powers  conferred  upon  it  by  sub  sections  (a),  (b)  and  (c)  of 
section  4  of  the  act  of  1929. 

(d)  Is  it  discretionary  with  the  county  board  of  education 
to  provide  for  teachers  in  addition  to  the  number  allowed  in 
sections  16  and  17  during  the  six  months'  term  to  be  paid  for 
in  whole  or  in  part  out  of  the  special  taxes? 

Yes,  when  this  is  requested  by  the  authorities  of  the  special  tax  district 
and  within  the  limitation  of  a  reduction  in  the  necessary  rate  commensur- 
ate with  and  to  the  extent  of  State  participation  in  providing  funds  for 
such  districts  as  set  out  in  section  30  of  the  act  of  1929. 

(e)  Would  the  number  of  teachers  in  the  budgets  from  the 
special  charter  districts  to  be  included  in  the  county  six 
month's  budget  be  determined  by  the  provisions  of  sections 
16  and  17? 


Yes. 


(f )  Does  section  14  of  the  new  school  act  repeal  that  part 
of  sub  section  (1),  section  178,  which  excludes  general  control 
from  per  capita  participation  by  the  cities? 


Yes. 
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(g)  Can  rural  supervisors,  white  and  colored,  be  properly 
included  in  the  budget  as  now  authorized  in  section  175? 

Yes. 

(h)  If  a  county  board  of  education  should  desire  to  pay 
the  county  superintendent  a  salary  greater  than  th'at  specified 
in  section  19,  would  such  salary  be  placed  in  the  budget  in 
accordance  with  sub  section  (e),  section  8,  or  would  it  be 
considered  a  supplementary  salary  within  the  meaning  of 
section  24? 

Both;  it  should  be  included  in  the  budget  in  accordance  with  section  8 
(e)  of  the  school  act  of  1929,  and  it  would  also  be  an  additional  salary  to 
be  included  in  any  special  tax  levy  made  by  the  commissioners  under  the 
provisions  of  section  24. 

An  additional  explanation  is  deemed  necessary  in  order  that  I  may 
clarify  my  meaning  here.  Section  19  provides  the  salary  schedule  for 
county  superintendents  for  the  purpose  of  establishing  the  level  of  par- 
ticipation in  the  State  equalization  fund.  Section  15  establishes  for 
superintendents  as  well  as  for  teachers  "the  uniform  graduated  salary 
schedule  which  has  been  adopted  by  the  State  Board  of  Education  and 
which  is  now  in  force".  It  is  upon  this  salary  schedule  for  superintend- 
ents, teachers,  etc.,  that  tax  levy  must  be  made  by  the  county  commis- 
sioners for  the  support  of  the  six  months'  school  term.  Any  levy  above 
that  to  supplement  the  salaries  of  teachers,  superintendents,  etc.  must  be 
within  the  h"^,  of  the  salary  fund  as  provided  by  section  24  of  the  act  of 
1929. 

4.  Can  the  May  meeting  for  the  preparation  of  the  May 
budget  be  held  prior  to  the  receipt  of  the  standards  of  costs 
from  the  State  Board  of  Equalization  as  provided  in  section 
4  of  the  new  act? 

Yes.  It  may  be  necessary  to  hold  such  meeting  prior  to  receipt  of 
such  information  from  the  State  Board  of  Equalization.  The  May  budget 
is  tentative.  It  can,  of  course,  be  revised  by  the  county  board  of  education 
later  upon  receipt  of  such  information  from  the  State  Board  of  Equaliza- 
tion. 

5.  Can  the  May  meeting  for  the  consideration  of  the  May 
budget  be  held  prior  to  notification  by  the  State  Board  of 
Equalization  of  the  number  of  teachers  allowed  under  the 
provisions  of  section  7  of  the  new  act? 

Yes. 

6.  Are  the  items  specified  in  section  8  of  the  new  act  in  the 
budget  to  be  presented  to  the  board  of  county  commissioners 
discretionary  with  the  county  board  of  education? 

Necessarily,  it  is  within  the  discretion,  and  it  is  the  duty  of  the  county 
board  of  education  to  include  in  the  budget  presented  to  the  county  com- 
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missioners  the  items  specified  in  section  8  to  the  extent  that  the  board 
deems  such  funds  necessary  for  the  conduct  of  the  six  month's  school  term. 
When  the  budget  is  presented  to  the  county  commissioners,  it  may  become 
necessary  to  determine  what  items  of  the  tax  levy  for  the  support  of  the 
six  months'  school  term  are  obligatory  upon,  and  which  discretionary  with, 
the  county  commissioners.  If  it  is  desired,  I  will  at  that  time  give  an 
opinion  on  the  questions  involved.  For  the  present  I  assume  that  the 
question  is  dealing  with  the  duty  of  the  county  board  of  education  in 
presenting  the  budget. 

7.  How  do  the  standards  of  costs  prepared  by  the  State 
Board  of  Equalization  affect  the  discretion  of  the  county 
board  of  education  as  to  the  items  in  section  8? 

The  county  board  of  education  should  make  every  reasonable  effort  to 
bring  its  budget  into  harmony  with  the  standards  of  costs  prepared  and 
submitted  by  the  State  Board  of  Equalization. 

8.  Is  it  the  duty  of  the  county  board  of  education  to  file 
with  the  board  of  county  commissioners  a  copy  of  the  May 
budget  on  or  before  the  first  Monday  in  June  as  set  forth  in 
section  180  of  the  school  law  as  amended? 

Yes. 

9.  Should  the  county  board  of  education  await  the  ap- 
proval by  the  commissioners  within  thirty  days  after  the 
first  Monday  in  June  before  making  commitments  against 
the  budget  as  set  forth  in  section  182? 

Yes.  Commitments  should  not  be  made  until  the  budget  has  been  ap- 
proved. Probably  you  have  particular  reference  to  the  employment  of 
teachers.  C.  S.  5533  (section  130  of  the  school  code  of  1923)  provides 
that  no  contract  for  teachers'  salaries  shall  be  made  "for  more  money 
than  accrues  to  the  credit  of  the  district  for  the  fiscal  year  during  which 
the  contract  is  made".  The  contracts,  therefore,  should  not  be  made  until 
the  amount  of  money  that  can  be  apportioned  to  the  district  has  been 
ascertained. 

10.  In  case  of  dispute  between  the  county  board  of  ed- 
ucation and  the  board  of  county  commissioners,  would  the 
question  be  arbitrated  by  the  clerk  of  the  court  as  provided 
in  section  187? 

Yes.  In  case  of  dispute  between  the  board  of  education  and  the  board 
of  county  commissioners,  the  procedure  would  be  the  same  as  now  set 
out  in  C.  S.  5608  and  5609,  unless  and  until  the  State  Board  of  Equaliza- 
tion decides  to  exercise  the  discretionary  powers  conferred  upon  it  by  sub 
sections  (a),  (b)  and  (c)  of  section  4  of  the  act  of  1929. 

11.  In  case  question  10  is  answered  in  the  negative,  how 
would  the  disagreement  be  determined? 
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The  answer  to  this  is  included  in  the  answer  to  10. 

12.  Is  the  county  board  of  education  required,  under  the 
provisions  of  section  25  of  the  new  act,  to  submit  a  copy  of 
its  May  budget  to  the  State  Board  of  Equalization?  If  so, 
when? 

It  need  not  be  so  submitted  unless  required  by  the  State  Board  of 
Equalization  under  section  4  of  the  school  act  of  1929.  Approval  by  the 
county  board  of  commissioners  is  sufficient  unless  and  until  the  State 
Board  of  Equalization  requests  that  the  budget  be  submitted  to  it  for 
the  exercise  of  the  discretionary  powers  conferred  by  sub  sections  (a),  (b), 
(c)  and  (d)  of  section  4. 

13.  In  case  section  25  requires  the  county  board  of  educa- 
tion to  file  a  copy  of  the  May  budget  with  the  State  Board 
of  Equalization,  shall  it  delay  filing  a  copy  with  the  board  of 
county  commissioners  to  be  included  in  the  total  county  budget 
until  the  State  Board  of  Equalization  indicates  its  determina- 
tion thereon? 

No.  The  school  budget  should  be  filed  with  the  board  of  county  com- 
missioners as  required  by  C.  S.  5601  (section  180  of  the  school  code  of 
1923,  as  amended) .  It  should  be  filed  with  the  State  Board  of  Equaliza- 
tion when  requested  by  it. 

14.  Can  the  county  board  of  education  make  commitments 
against  its  budget  prior  to  its  approval  in  accordance  with 
section  25  of  the  new  act? 

No.  Commitments  against  the  budget  should  be  made  only  in  accord- 
ance with  prior  practice  as  governed  by  C.  S.  5533  and  as  set  out  in  the 
answer  to  question  9. 

15.  Is  the  authority  of  the  county  board  of  education  and 
local  committee,  as  set  forth  in  sections  152,  222,  237  and 
244  of  the  school  code,  to  determine  the  rate  of  local  tax  to 
be  levied  in  any  district  within  the  authorized  rate,  in  any 
way  limited  by  sections  13  of  the  new  act? 

16.  Is  the  authority  of  the  county  board  of  education  and 
the  local  tax  district  committee,  as  set  forth  in  sections  150 
and  197  for  the  expenditure  of  local  tax  money,  limited  in  any 
way  by  the  provisions  of  section  13  of  the  new  act? 

17.  Is  there  any  limitation  on  the  levy  and  expenditure 
of  the  local  tax  funds  except  as  in  section  30  of  the  new 
school  act? 

These  questions  15,  16  and  17  are  of  the  same  general  nature  and  may 
be  answered  together.     Section  13  is  as  follows: 

That  all  the  provisions  of  this  act,  including  the  determina- 
tion of  the  number  of  pupils  per  teacher  in  elementary  and 
high  schools  and  including  the  salary  schedule  of  teachers 
in  the  six  months  school  term  shall  be  applicable,  as  nearly 
as  may  be,  to  any  additional  school  term  beyond  the  six  months 
term  which  may  be  provided  and  maintained  by  the  several 
counties  of  the  State,  or  by  any  special  tax  districts  in  any 
counties. 
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It  may  be  thought  that  the  expression  "including  the  salary  schedule 
of  teachers  in  the  six  months'  school  term"  applies  the  limitation  of  5% 
on  a  tax  levy  to  supplement  salaries  as  contained  in  section  24,  to  such 
tax  levy  for  such  purpose  in  the  special  tax  districts  to  the  same  extent 
that  such  limitation  is  applicable  to  the  county  tax  for  the  six  months' 
school  term.  If  that  construction  be  adopted,  it  would  follow  ineluctably 
that  the  other  expression  in  section  13,  "the  determination  of  the  number 
of  pupils  per  teacher  in  elementary  and  high  schools"  would  limit  the 
number  of  teachers  in  the  special  tax  district  to  the  same  number  as  would 
be  included  in  the  county  budget  for  the  six  months'  school  term. 

Here  it  is  necessary  to  give  consideration  to  the  purpose  for  which  these 
special  taxes  were  voted.  Running  all  through  the  statutes,  C.  S.  5617, 
5639,  5642-  and  5663,  that  purpose  is  expressed  to  be  "to  supplement  funds 
for  the  six  months'  school  term".  The  uniform  practice  has  been  to  in- 
terpret this  language  as  meaning  that  the  funds  realized  from  such  tax- 
ation may  be  used,  not  simply  for  the  employment  of  teachers  for  the  ex- 
tended term  on  the  basis  of  the  county  budget  for  the  six  months'  term, 
but  also  to  supplement  salaries  and  employ  additional  teachers  for  the 
whole  of  the  term.  All  courts  hold  that  nothing  is  more  convincing  in 
interpretation  of  a  statute  than  uniform  administrative  practice  for  a 
series  of  years. 

These  special  taxes  were  intended  to  be  used  not  only  to  provide  the 
particular  districts  with  an  extended  term,  but  to  increase  the  efficiency 
of  the  schools  by  providing  additional  teachers.  As  a  consequence,  many 
of  these  districts  now  have  teachers  of  music,  of  home  economics,  of  ag- 
riculture and  of  physical  education,  one  or  more  of  whom  in  many  cases 
are  paid  for  the  whole  term  out  of  the  special  tax  funds.  The  State  now 
receives  $200,000  per  year  from  the  Federal  government  for  vocational 
education  of  the  type  mentioned.  The  appropriation  act  of  1929  contains 
an  item  of  $175,000  for  each  year  of  the  approaching  biennium  for  ex- 
penditure for  vocational  education.  Out  of  these  State  and  Federal  funds 
the  State  now  pays  five-eighths  of  the  salaries  of  the  teachers  of  agricul- 
tui'e  in  our  public  schools.  None  of  these  teachers  and  none  of  their  sal- 
aries are  included  in  the  county  budget  for  participation  in  the  equalization 
fund.  The  local  pai't  of  these  funds  is  provided  by  the  county  tax  levy 
or  by  the  levy  of  a  special  tax  in  the  particular  districts.  Sections  38  and 
291  of  the  school  code  of  1923  (C.  S.  5439  and  5701),  providing  for  vo- 
cational education,  pre-suppose  and  provide  for  cooperation  of  Federal, 
State,  county  and  local  officials  in  providing  the  necessary  funds. 

If  the  act  be  so  construed  that  the  5%  limitation  on  teachers'  salaries 
applies  to  levies  by  the  special  tax  districts,  section  13  necessarily  makes 
the  same  limitation  upon  additional  teachers.  It  would  follow  that  each 
district  must,  in  making  out  its  budget,  follow  absolutely  as  to  number  of 
teachers  the  number  for  which  levy  is  made  by  the  county  commissiners 
for  the  six  months'  school  term. 

I  have  reached  the  conclusion  that  this  construction  of  the  act  was  not 
intended  by  the  General  Assembly.  These  taxes  have  been  voted  by  the 
people  of  the  respective  districts.  If  they  so  desire,  they  may  vote  them 
off  with  the  exception  of  such  as  may  be  necessary  to  pay  the  principal 
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and  interest  on  any  indebtedness.  The  officials  of  the  respective  districts 
may  request  the  levy  of  the  minimum  tax  voted  and  thus  in  most  cases 
eliminate  the  employment  of  additional  teachers,  if  their  people  so  desire. 
These  districts  were  created  and  the  taxes  voted  under  direct  authority 
conferred  by  the  General  Assembly.  A  limitation  upon  their  right  to  levy 
the  taxes  voted  upon  themselves  by  the  citizenship  of  these  districts  should 
not  be  assumed  by  implication  or  inference.  Surely,  if  the  General  As- 
sembly intended  to  limit  the  right  of  the  local  communities  to  levy  these 
taxes  for  these  purposes,  it  would  have  used  apt  language  and  positive 
expression  for  that  purpose.     It  has  not  done  so. 

Section  13  should  be  interpreted  in  relation  to  all  the  other  provisions 
of  the  act.  One  of  the  most  significant  things  which  the  act  has  done  is 
to  set  up  standards  for  school  administration  and  school  support.  School 
officials  should  make  every  reasonable  effort  to  conduct  their  schools  in 
accordance  with  these  standards.  The  obligation  rests  upon  those  of  the 
districts  as  well  as  upon  those  of  the  county.  However,  there  is  still  left 
with  these  local  officials  the  discretionary  power  given  them  by  C.  S.  5552, 
5642,  5658  and  5665,  to  make  the  request  for  a  tax  levy  within  the  maximum 
and  minimum  voted  as  heretofore. 

The  necessary  tax  rate  to  be  requested  and  to  be  levied  is,  of  course,  con- 
trolled by  section  30  of  the  act  which  sets  out  the  method  for  distribution 
of  the  $1,250,000  to  these  districts.  There  must  be  a  reduction  in  this 
necessary  tax  rate  in  proportion  to  the  amount  received  by  the  district 
from  this  tax  reduction  fund. 

The  questions  you  have  submitted  deal  primarily  with  the  duties  of 
county  superintendents,  boards  of  education  and  the  district  boards  in  the 
preparation  and  submission  of  school  budgets.  I  think  that  these  officials 
can  safely  proceed  with  the  preparation  of  such  budgets  in  accordance  with 
the  views  herein  expressed.  If  and  when  the  State  Board  of  Equaliza- 
tion decides  to  exercise  the  discretionary  powers  conferred  upon  it  by 
sction  4  (a),  (b)  and  (c)  of  the  act  of  1929  in  approving  or  disapproving 
the  budget  of  a  particular  county,  a  new  condition  will  be  created.  In 
that  event,  it  will  become  necessary  to  determine  the  proper  procedure 
applicable  to  the  concrete  situation  thus  presented. 


State  Board — Indian  Normal  School 

21  May,  1929. 

You  ask  us  to  define,  shortly,  the  relation  of  the  State  Board  of  Education 
to  the  Indian  State  Normal  School  at  Pembroke. 

In  1911  (C.  S.  5846)  the  General  Assembly  authorized  the  Board  of 
Trustees  of  this  Normal  School  to  employ  and  discharge  teachers,  and  to 
exercise  the  usual  functions  of  control  and  management  of  the  school, 
subject,  however,  to  the  approval  of  the  State  Board  of  Education.  In 
the  form  in  which  this  power  was  conferred  there  was,  necessarily,  re- 
served to  the  State  Board  of  Education  authority  to  veto  or  approve  any 
action  in  this  regard  by  the  Board  of  Trustees. 

The   further   legislation   upon   the   subject   is   found   in   III    C.    S.   5775 
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(chapter  61,  Public  Laws  of  1921).  That  enlarged  materially  the  au- 
thority of  the  State  Board  of  Education  in  dealing  with  this  school.  It 
was  given  supervision  and  required  to  prescribe  rules  and  regulations  for 
its  control  and  management,  including  the  selection  of  principals,  teachers 
and  employees. 

The  act  of  1925,  chapter  306,  took  the  appointment  of  the  members  of  the 
Board  of  Trustees  of  this  institution  from  the  State  Board  of  Educa- 
tion and  conferred  it  upon  the  Governor.  With  this  exception,  the  au- 
thority of  the  State  Board  of  Education  remains  still  that  of  the  act  of 
1921. 

It  seems  that  the  Board  of  Trustees  of  this  institution  met  some  weeks 
ago  and  adopted  plans  that  did  not  meet  the  approval  of  the  State  Board 
of  Education.  When  this  disapproval  is  signified,  of  course,  the  Board 
should  meet  and  strike  out  the  part  of  its  resolutions  which  has  been  vetoed 
by  the  State  Board  of  Education. 

Of  course,  so  far  as  the  funds  of  the  institution  are  concerned  and  the 
expenditure  of  the  appropriation  made  by  the  General  Assembly,  that  is 
under  the  control  of  the  Budget  Bureau. 


Workmen's   Compensation   Act — School  Employees 

24  May,  1929. 

I  am  in  receipt  of  your  letter  of  May  °23  with  reference  to  applicability 
of  Workmen's  Compensation  Act  to  operation  of  public  schools.  I  think  it 
would  be  decidedly  wise  for  county  superintendents  to  make  all  possible 
investigation  so  as  to  make  estimate  for  cost  of  insurance  as  a  basis  for 
the  preparation  of  the  budget. 

I  answer  your  inquiries  as  follows: 

(1)  Is  the  application  of  the  Workmen's  Compensation  Act 
in  one  way  or  another  compulsory  on  county  authorities? 

Yes. 

(2)  Can  a  county  carry  its  own  insurance  as  the  State  is 
doing,  or  will  it  be  required  to  take  out  a  policy  with  some  in- 
surance company? 

Yes,  a  county  can  carry  its  own  insurance  upon  application  to  and  per- 
mission from  the  Industrial  Commission.  No  doubt  this  permission  will 
be  granted  by  the  Industrial  Commission  upon  application. 

(3)  In  case  a  county  can  carry  its  own  insurance,  would 
a  proper  amount  in  the  budget  be  an  amount  which  would 
have  to  be  paid  for  the  insurance  policy? 

In  my  opinion,  yes. 

(4)  Would  it  apply  to  the  following  class  of  employees: 

a.  Teachers 

b.  Committeemen 

c.  Janitors 

d.  Truck  drivers 

e.  Stenographers  and  clerks 

f.  Other  employees 
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It  would  not  apply  to  members  of  the  board  of  education  or  committee- 
men. It  does  anply  to  teachers,  janitors,  truck  drivers,  stenographers, 
clerks  and  other  similar  employees. 


Hancock  Act — Tax  Levy 


27  May,  1929. 


Several  county  officials  have  asked  this  office  for  an  opinion  with  respect 
to  tax  levy  to  be  made  for  support  of  the  six  months'  school  term  under 
the  Hancock  school  act  of  1929.  You  have  also  submitted  similar  re- 
quest, and  I  answer  as  follows: 

It  is  the  duty  of  boards  of  county  commissioners  in  participating  counties 
to  levy  taxes  for  support  of  the  six  months  school  term  as  follows: 

1.  Upon  county  assessed  valuations  for  the  year  1929  at  a  rate  which 
will  produce  a  net  sum  equal  to  the  amount  which  would  be  raised  by  a 
rate  of  30c  on  property  valuations  of  the  county  as  determined  by  the 
State  Board  of  Equalization.  This  rate  will  produce  that  part  of  the 
county's  share  from  property  taxation  necessary  to  support  that  portion 
of  the  six  months  school  term  in  which  the  State  participates.  Necessarily, 
this  rate  must  be  slightly,  but  sufficiently,  in  excess  of  the  equal  of  a  30c 
rate  on  determined  values  as  will  care  for  the  costs  and  deficiencies  of 
collection. 

2.  For  a  salary  fund  at  a  rate  sufficient  to  care  for  the  increments  in 
superintendent  and  teachers'  salaries  due  to  experience  or  longevity  of 
service  under  the  State  salary  schedule  incorporated  in  section  15  of  the 
act.  This  is  not  a  bonus  or  salary  supplement,  but  is  for  the  normal  in- 
crease in  such  salaries  if  there  are  teachers  in  the  system  entitled  to  them 
under  section  15,  State  participation  is  based  upon  salaries  for  the  pre- 
ceding year  and  it  is,  therefore,  for  the  county  to  provide  the  necessary 
funds  for  payment  of  these  incitements  to  such  teachers  as  may  be  entitled 
to  them  under  section  15. 

3.  Under  section  7  of  the  act,  the  extent  of  State  participation  in  sup- 
port of  the  six  months  school  term  for  the  school  year  1929-1930  is  de- 
termined by  checking  the  November  budget  of  1928-1929,  which  is  based 
on  the  average  attendance  of  1927-1928.  The  number  of  teachers  for  the 
school  year  1929-1930  allowed  in  each  elementary  and  high  school  by  sec- 
tions 16  and  17  of  the  act  is  based  upon  the  average  attendance  of  the 
school  year  1928-1929.  Under  section  7,  the  State  Board  of  Equalization 
has  authority  in  proper  cases  to  allow  teachers  in  excess  of  the  number 
ascertained  by  checking  the  November  budget  of  1928-1929.  If  the  num- 
ber of  teachers  allowed  under  section  7  in  the  State  participation  budget 
does  not  meet  the  standards  set  up  by  sections  16  and  17,  based  on  average 
attendance  for  the  school  year  1928-1929,  it  will  be  the  duty  of  the  county 
commissioners  to  provide  the  funds  for  the  necessary  number  of  teachers 
in  'accordance  with  the  provisions  of  sections  16  and  17. 

4.  A  sufficient  levy  to  care  for  the  debt  service  fund  of  all  kinds  is  re- 
quired by  section  185,  School  Code,— III  C.  S.  5506. 
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For  the  support  of  the  six  months  school  term,  boards  of  county  com- 
missioners may  in  their  discretion  levy  taxes  for  the  fijllowing  purposes: 

1.  For  increased  current  expenses  due  to  the  employment  of  a  higher 
grade  of  teachers  than  were  employed  in  the  system  during  the  preceding 
school  year. 

2.  For  increased  current  expenses  due  to  the  employment  of  a  greater 
number  of  teachers  than  the  number  within  the  State  participation  budget 
or  required  by  sections  16  and  17,  set  out  in  section  8   (h). 

3.  For  increased  current  expenses  due  to  supplementing  superintend- 
ents and  teachers'  salaries — that  is,  paying  them  a  higher  rate  than  that 
fixed  by  the  State  salary  schedule  as  set  out  in  section  15  of  the  act.  The 
amount  levied  for  this  purpose  shall  not  exceed  5%  of  the  total  amount 
allowed  in  the  budget  for  salaries  under  the  salary  schedule,  section  24 
of  the  Hancock  act. 

4.  For  necessary  current  expenses  of  general  control,  operation  of 
school  plant,  maintenance  of  plant,  fixed  charges  and  auxiliary  agencies 
as  enumerated  in  section  8  (b),  (c),  (d)  and  (f)  of  the  Hancock  act  and 
section  173  of  the  School  Code  of  1923,  (now  III  C.  S.  5596-a),  over  and 
above  the  amount  included  in  the  county  State  participation  budget,  where 
the  commissioners  shall  find  that  the  30c  rate  and  the  fund  received  from 
the  State  are  not  sufficient  to  meet  the  needs  for  transportation  of  pupils 
and  the  other  items  enumerated  in  said  sections  and  paragraphs. 

5.  For  the  capital  outlay  fund  as  set  out  in  School  Code,  section  175  (b), 
now  III  C.  S.  5596  as  amended.  The  levy  to  be  made  by  the  commissioners 
for  this  purpose  is  to  be  determined  by  them  upon  the  necessities  of  each 
case  and  within  the  powers  conferred  upon  them  by  statute. 

It  should  be  remembered  that  all  county  school  budgets  are  subject  to 
review  by  the  State  Board  of  Equalization  if  and  when  that  body  decides 
to  exercise  the  discretionary  powers  conferred  upon  it  by  section  4  (a) 
of  the  Hancock  Act.  If  the  State  Board  of  Equalization,  prior  to  the 
time  for  making  the  tax  levy,  requests  the  submission  of  a  county  school 
budget  for  such  purpose,  the  board  of  county  commissioners  should  not 
make  a  tax  levy  until  that  body  shall  indicate  its  approval  thereof. 


County  Board — Health  Work 

27  May,  1929. 

I  am  in  receipt  of  your  letter  of  May  23,  sending  letter  from  Mr.  M.  E. 
Yount,  Superintendent  of  Public  Schools  of  Alamance  County,  and  asking 
my  opinion  as  to  whether  the  Board  of  Education  of  Alamance  County  can 
incorporate  $3,750  in  its  budget  for  maintenance  of  a  county  health  de- 
partment. 

I  am  unable  to  find  any  law  which  justifies  such  act  on  the  part  of  the 
county  board  of  education. 

It  may  be  pertinent  to  call  the  attention  of  the  county  authorities  to 
C.  S.  7075,  which  authorizes  the  levy  of  a  special  tax  for  public  health 
purposes.     This    section    is    referred    to    in    Armstrong    v.    Commissioners, 
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185  N.  C,  405,  although  not  directly  passed  on  in  that  case.  Some  ques- 
tion may  be  raised  as  to  the  constitutionality  of  the  authorization  of  such 
a  levy,  but  I  am  of  opinion  that  the  Court  would  sustain  such  action. 

I  simply  advert  to  this  since  it  seems  that  the  authorities  of  Alamance 
County  are  considering  means  for  caring  for  public  health  work  in  that 
county. 


State  Board — College  Degrees 

5  June,  1929. 

You  submit  to  me  letter  of  Mrs.  Walter  Lee  Lednum,  President  of  Durham 
College  of  Commerce,  and  ask  my  opinion  as  to  what  power  and  authority 
the  State  Board  of  Education  may  exercise  over  the  right  of  this  school 
to  confer  degrees. 

Article  44  of  Chapter  95,  III  C.  S.  5780  (e)— 5780  (g),  is  entitled: 
"State  Board  of  Education  to  regulate  degrees".  Article  45  of  said  chap- 
ter,— III  C.  S.  5780  (h) — 5780  (m),  is  entitled:  "Licensing  of  commercial 
schools". 

I  understand  that  heretofore  the  Durham  College  of  Commerce  was 
licensed  as  a  commercial  school  under  the  provisions  of  article  45.  A  year 
ago  it  asked  that  it  be  licensed  under  the  provisions  of  article  44  to  con- 
fer degrees.  It  has  renewed  this  request  this  year,  but  since  then  question 
has  arisen  as  to  whether  article  44  applies  to  the  school  in  view  of  its 
apparent  limitation  to  educational  institutions  created  after  the  passage 
of  the  act. 

There  is,  of  course,  a  distinction  between  the  kind  of  educational  in- 
stitution referred  to  in  article  44  and  the  commercial  school  to  which 
article  45  relates.  By  its  express  language,  article  44  deals  with  in- 
stitutions of  learning  providing  instruction  in  the  arts  and  sciences, 
which  lead  to  the  conferring  of  the  baccalaureate  degree.  The  bacca- 
laureate degree  is  defined  as  being  that  of  batchelor  or  arts,  the  first  or 
lowest  academical  degree  conferred  by  universities  and  colleges.  Article 
45  deals  with  commercial  schools  which,  by  the  express  language  of  the 
statute,  provide  a  course  of  instruction  in  commercial  subjects,  such  as 
bookkeeping,  commercial  law,  commercial  arithmatic,  English,  commercial 
correspondence,  business  writing,  shorthand  and  typewriting. 

The  State  Board  of  Education  is  given  power  to  license,  under  article 
44,  educational  institutions  "hereafter  created  or  established".  The  ex- 
pression runs  through  all  of  the  three  sections  of  that  article. 

If  the  application  of  the  Durham  College  of  Commerce  for  license  under 
article  44  is  presented  to  the  State  Board  of  Education,  it  will  be  the  duty 
of  that  Board  to  determine,  first,  whether  it  is  the  type  of  educational 
institution  described  therein.  If  it  is  found  to  be  such,  it  would  then  be 
necessary  to  determine  whether  it  has  been  created  or  established  as  an  ed- 
ucational institution  of  that  type  since  the  enactment  of  the  law  in  1919. 
If  it  was  created  or  established  as  an  educational  institution  of  that  type 
prior  to  the  enactment  of  the  law,  the  State  Board  of  Education  would  be 
without  power  and  authority  to  issue  license  under  article  44  of  chapter  95. 

I  do  not  here  undertake  to  pass  upon  the  right  of  the  Durham  College 
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of  Commerce  to  confer  degrees  should  it  be  found  that  the  State  Board  of 
Education  is  without  power  and  authority  to  license  it,  as  provided  by 
article  4  of  the  chapter  on  education.  The  general  rule  at  common  law 
seems  to  be  stated  in  11  C.  J.,  983,  as  follows: 

"Colleges  and  universities  have  power  to  confer  degrees  and  grant  di- 
plomas where  such  power  has  been  conferi-ed  on  them  either  expressly,  or 
by  necessary  implication,  and  not  otherwise.  A  college  incorporated  under 
a  general  law  authorizing  the  incorporation  of  colleges  has  implied  power 
to  grant  diplomas,  as  this  right  is  one  of  the  characteristic  features  of  the 
college.  But  a  college  incorporated  as  a  literary  or  scientific  institution 
has  no  implied  power  to  confer  degrees." 


Hancock  Act — School  Days 

8  June,   1929. 
Section  15  of  the  Hancock  Act  is,  in  part,  as  follows: 

The  salaries  paid  all  teachers,  principals,  supervisors,  super- 
intendents and  assistant  superintendents,  shall  be  in  accord- 
ance with  the  uniform  graduated  salary  schedule  which  has 
been  adopted  by  the  state  board  of  education  and  which  is 
now  in  force :  Provided,  that  all  public  school  teachers  em- 
ployed for  a  term  of  six  months  shall  be  required  to  teach  one 
hundred  and  twenty  days,  exclusive  of  holidays,  and  all 
public  school  teachers  employed  for  a  term  of  eight  months 
shall  be  required  to  teach  one  hundred  and  sixty  days,  ex- 
clusive of  holidays,  and  all  of  said  teachers  shall  be  paid  for 
their  services  according  to  the  methods  now  in  force  in  the 
public  schools  of  the  State. 

You  call  my  attention  to  section  106,  School  Code  of  1923,  now  III  C.  S. 
5512,  as  revised.  Upon  this  you  ask  my  opinion  as  to  whether  the  days 
in  which  teachers  are  engaged  in  attending  teachers'  meetings  under  the 
provisions  of  C.  S.  5512  may  be  counted  in  the  one  hundred  and  twenty 
and  one  hundred  and  sixty  days  of  teaching  required  by  section  15. 

I  am  of  opinion  that  attendance  upon  these  teachers'  meetings  cannot 
be  so  counted.  Section  15  of  the  Hancock  act  requires  actual  teaching 
for  one  hundred  and  twenty  days  to  constitute  six  months  and  one  hun- 
dred and  sixty  days  to  constitute  the  eight  months. 

By  the  act  the  teachers  are  required  "to  teach"  for  the  required  num- 
ber of  days.  I  interpret  this  to  mean  to  engage  in  the  actual  teaching 
process  in  the  school  room.  Attendance  upon  other  meetings,  however 
serviceable  they  may  be,  could  not  be  construed  as  meeting  the  require- 
ment "to  teach". 

Section  15  does  not  operate  to  repeal  the  provision  with  respect  to 
attendance  upon  the  teachers'  meetings  when  they  are  held.  Both  C.  S. 
5512  and  section  15  of  the  Hancock  Act  are  in  force. 
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Hancock  Act — Fines,  Etc. 

12  June,  1929. 

Section  218,  School  Code  of  1923  (III  C.  S.  5636)  authorized  the  county 
board  of  education,  with  the  approval  of  the  county  commissioners,  to 
set  aside  and  use  all  or  a  part  of  the  proceeds  from  fines,  forfeitures, 
penalties  and  dog  tax  for  the  purpose  of  aiding  local  tax  districts  under 
certain  conditions  in  the  operation  of  their  schools  for  eight  months.  You 
ask  my  opinion  as  to  whether  this  may  still  be  done,  or  whether  funds  from 
these  sources  must  be  used  in  support  of  the  six  months  school  term  under 
the  Hancock  Act,  and  especially  section  6  thereof. 

Under  the  Hancock  Act,  the  proceeds  of  these  fines,  forfeitures,  penal- 
ties, dog  tax  and  poll  tax  constitute  a  part  of  the  fund  for  the  six  months 
school  term  and  may  not  be  used  as  heretofore  under  section  218,  School 
Code  of  1923. 


County  Board — Welfare  Work 

8  July,  1929. 

In  your  letter  of  July  6  you  bring  to  my  attention  tentative  budget  sub- 
mitted by  Wake  County  Welfare  Department  and  ask  my  opinion  as  to 
whether  one-half  of  the  amount  of  the  items  therein  is  properly  chargeable 
to  the  school  fund  of  Wake  County.  It  seems  that  the  Wake  County  Board 
of  Education  takes  the  position  that  it  is  liable  for  one-half  of  the  salary 
of  the  Superintendent  of  Public  Welfare  and  one-half  of  the  traveling  ex- 
penses of  the  attendance  officer,  but  raises  the  question  as  to  the  other 
items  therein  contained.  It  appears  that  some  of  these  items  are  exclusive- 
ly for  public  welfare  work,  without  relation  to  educational  activities. 

C.  S.  5016  provides  for  the  election  of  a  superintendent  of  public  welfare 
in  the  county.     It  then  proceeds: 

The  joint  meeting  shall  fix  the  salary  of  the  county  superin- 
tendent of  public  welfare,  which  sum  shall  be  sufficient  to 
secure  the  services  of  a  well  qualified  person,  and  one-half 
of  which  shall  be  paid  from  the  funds  of  each  board,  and  a 
reasonable  expense  fund  shall  be  provided  by  each  board  for 
carrying  on  the  work,  which  sum  shall  be  separate  from  that 
allowed  as  salary  for  the  county  superintendent. 

There  seems  to  be  some  controversy  between  the  Board  of  Education 
and  the  Board  of  County  Commissioners  as  to  whether  some  of  these  items 
are  properly  within  the  budget  for  the  purpose  of  charging  one-half  of 
them  against  the  school  fund  of  the  County.  You,  of  course,  realize  that 
in  this  situation,  with  respect  to  the  details  of  the  controverted  matter 
between  these  two  local  boards,  this  office  cannot  give  an  authoritative 
opinion  that  would  be  binding  upon  either  of  them.  If  the  law  were 
clear  and  plain  on  the  subject,  I  would  not  hesitate  to  set  it  out  as  an  aid 
to  the  two  boards  in  an  advisory  way. 

It  is  apparent,  however,  that  the  issue  involved  between  the  two  boards 
with  respect  to  these  items  is  a  debatable  one.     We  have  no  opinion  of 
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the  Court  construing  the  provision  of  the  statute  above  quoted  and  giving 
us  guidance  on  the  subject. 

The  proper  construction  of  the  statute  is  involved  in  the  controversy. 
That  construction  is  not  at  all  free  from  doubt  as  related  to  items  to  which 
you  call  my  attention,  and  certainly  a  valid  argument  may  be  made  in 
support  of  either  contention. 

As  stated  above,  this  is  not  a  matter  upon  which  the  office  can  give  an 
authoritative  opinion,  binding  upon  both  boards.  Under  these  circum- 
stances, I  do  not  feel  that  the  office  should  undertake  to  give  an  advisory 
opinion  which  either  might  disregard  and  which  could  not  aid  in  a  set- 
tlement of  the  controversy.  It  is  also  apparent  that  it  would  be  useless  to 
discuss  here  the  contentions  that  may  be  made  in  support  of  either  view 
or  to  indicate  any  reasons  which  occur  to  me  for  placing  one  or  the  other 
construction  upon  the  statute. 


County   Board — Member — Extra    Compensation 

4  October,  1929. 

You  submit  inquiry  as  to  whether  a  member  of  a  county  board  of 
education  may  supervise  construction  of  school  buildings  and  receive  per 
diem  as  a  member  of  said  board  for  the  work,  or  if  he  can  legally  draw 
any  compensation  for   such  work. 

The  statute  on  the  subject  is  section  20  of  the  School  Code,  or  C.  S. 
5420,  which  is  as  follows: 

The  board  of  education  may  fix  the  compensation  of  each 
member  at  not  to  exceed  five  dollars  der  diem  and  five  cents 
a  mile  to  and  from  the  place  of  meeting.  And  no  member  of 
the  board  shall  receive  any  compensation  for  any  services 
rendered  except  the  per  diem  provided  in  this  section  for  at- 
tending meetings  of  the  board  and  traveling  expenses  when  at- 
tending meetings  of  the  board  or  such  other  traveling  expenses 
as  may  be  incurred  while  performing  duties  imposed  upon  any 
member  by  authority  of  the  board. 

You  will  note  that  the  section  prohibits  payment  of  compensation  except 
the  per  diem  for  attending  meetings  of  the  board,  traveling  expenses  while 
attending  such  meetings,  or  traveling  expenses  incurred  while  performing 
duties  imposed  upon  such  members  by  the  board.  It,  therefore,  follows 
that  such  member  of  a  county  board  of  education  cannot  be  employed  or 
paid  to  supervise  the  work  of  constructing  school  buildings. 

It  may  be  well  here  also  to  call  attention  to  C.  S.  4388  and  4390,  making 
it  a  misdemeanor  for  a  member  of  the  board  to  enter  into  contract  with 
the  board.  In  Davidson  v.  Guilford,  152  N.  C,  436,  the  Supreme  Court 
held  that  a  county  commissioner  was  indictable  for  receiving  extra  pay 
for  his  time  in  investigating  a  bridge.  This  case  would  seem  to  be  on 
all-fours  with  employment  by  the  county  board  of  education  of  one  of  its 
members  to  supervise  the  construction  of  school  buildings. 
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Australian  Ballot — Compensation  of  Workers 

19  November,   1929. 

I  am  in  receipt  of  your  letter  of  November  18.  The  Australian  Ballot 
law,  chapter  164,  Public  Laws  of  1929,  contains  no  provision  for  paying 
markers.  C.  S.  3917,  relating  to  fees  to  be  paid  election  officials,  is  not 
broad  enough  to  cover  these  officers. 

It  may  be  that  under  section  37  of  the  act  the  State  Board  of  Elections 
could  fix  reasonable  compensation  for  markers.  Unless  and  until  that  is 
done,  I  know  of  no  authority  under  which  payment  can  be  made. 


County  Board — Transportation  of  Pupils 

16  December,  1929. 

I  am  in  receipt  of  your  letter,  sending  letter  of  November  25  from  Mr. 
F.  T,  Johnson,  Superintendent  of  Schools  of  Dare  County.  He  states 
that  a  high  school  student  lives  some  distance  away  from  Hatteras,  and 
the  board  of  education  considers  it  more  economical  to  pay  the  board  of 
the  student  than  to  operate  a  bus  for  his  transportation.  He  inquires  if 
it  is  lawful  to  pay  out  of  the  six  months  budget  or  district  funds  the  board 
of  the  student  in  lieu  of  transportation. 

I  think  not.  Where  it  appears  to  be  the  duty  of  the  board  to  provide 
transportation  for  a  child  or  children,  the  method  of  doing  this  is  reason- 
ably within  the  competent  authority  of  proper  school  officials.  They  are 
to  exercise  good  business  judgment  in  the  effort  to  provide  the  transpor- 
tation in  maintaining  an  adequate  school  system  economically.  I  think 
it  permissible  to  pay  for  the  transportation  without  the  operation  of  a 
bus,  where  it  can  more  economically  be  done  by  other  means.  A  board 
should  be  very  careful  to  exercise  the  utmost  good  faith  and  good  busi- 
ness judgment  in  determining  the  means  to  be  used  and  the  amount  to  be 
paid  for  such  transportation. 


County  Boards— Insurance — Mutual  Companies 

30  December,  1929. 

The  matter  of  insuring  school  buildings  in  mutual  insurance  companies 
was  passed  upon  by  this  office  on  March  9,  1922 — Report  of  1921-22,  page 
120.  In  that  opinion  we  hold  that  it  would  require  special  authority  from 
the  Legislature  to  permit  this.  The  ruling  was  based  upon  the  principle 
that  the  insured  in  mutual  companies  are  necessarily,  under  the  statute, 
members  of  such  companies.  There  is  no  fixed  rate,  then,  of  insurance 
and  they  have  no  inherent  power  to  become  members  of  a  mutual 
organization  of  this  kind.  Two  or  three  times  bills  have  since  been  in- 
troduced in  the  Legislature,  permitting  insurance  in  these  companies, 
and  these  bills  have  invariably  been  defeated.  Unless,  therefore,  there  is 
a  special  act  permitting  school  authorities  of  Davie  County  to  insure  their 
school  buildings  in  a  mutual  company,  they  have  no  authority  to  do  so. 


138  biennial  report  of  the  attorney  general 

Compulsory  Attendance 

7  February,  1930. 

We  have  considered  the  letter  of  Mr.  Vance  E.  Swift,  County  Super- 
intendent of  Schools,  Yanceyville.  It  is  clear  that  the  father  of  Irvin 
Carter  has  not  complied  with  the  compulsory  attendance  law,  under  con- 
ditions set  out  in  Mr.  Swift's  letter. 

It  appears  that  this  man  has  been  tried,  convicted  and  fined  for  violation 
of  this  law  already.  He  is  clearly  liable,  we  think,  to  conviction  for  the 
second  offense.  It  is  exceedingly  doubtful,  however,  whether  it  is  wise 
to  proceed  further  against  him.  He  claims  that  his  child  is  boarding 
with  a  relative  just  across  the  Virginia  line  and  is  taught  by  a  Miss  Hunt 
there.  If  he  is  prosecuted  a  second  time  and  he  is  in  earnest  in  re- 
sisting the  prosecution,  the  case  would  probably  be  fought  through  to  the 
Supreme  Court. 

How  far  the  amendment  incorporated  in  the  compulsory  attendance 
law  by  chapter  226  Public  Laws  1925  would  apply  to  such  condition  is  a 
doubtful  question.  There  are  some  features  of  that  amendment  that  might 
be  held  by  the  court  unconstitutional. 


School  Funds — Donations 

8  March,  1930. 

It  appears  from  your  letter  of  March  7,  that  the  General  Education 
Board  of  the  Rosenwald  fund,  jointly,  have  given  to  the  State,  through 
your  department,  $50,000  to  build  a  practice  school  in  connection  with  the 
Fayetteville  Normal  School.  These  gifts  are  conditioned  on  $20,000  from 
other  sources,  because  it  will  take  $70,000  to  build  the  house  desired. 

The  negro  schools  of  Fayetteville  are  very  crowded  and  need  school 
facilities.  The  Board  of  Trustees  of  the  Fayetteville  Graded  School  Dis- 
trict must  build  shortly,  to  supply  this  deficiency.  It  would  be  of  great 
benefit,  both  to  the  Normal  School  and  the  city  of  Fayetteville,  if  they 
could  build  jointly  and  take  care  of  about  six  hundred  children  in  the 
city  of  Fayetteville,  in  this  practice  school. 

The  land,  upon  which  it  is  proposed  to  erect  this  building,  belongs  to 
the  State  Board  of  Education.  There  is  a  five  acre  tract  adjoining,  which 
Doctor  Smith  proposes  to  give  to  the  Normal  School.  The  Board  of 
Trustees  of  the  Fayetteville  School  District  Avant  to  know: 

1st.  Could  they  legally  put  $20,000  in  a  school  building,  which  is  to  be 
erected  on  State  land,  provided  this  building  is  to  take  over  six  hundred 
pupils  and  relieve  them  from  the  erection  of  a  school  building  immediately? 

Section  9  of  chapter  382  of  the  Laws  of  1903,  organized  the  Cross  Creek 
Graded  School  District  and  provided  for  the  appointment  of  a  Board  of 
Trustees  for  that  District.  Section  9  of  the  act  creates  this  Board  of 
Trustees  of  Cross  Creek  Graded  Schools  a  body  corporate,  authorizes  it 
to  receive  gifts  and  grants  or  to  purchase  and  hold  property  of  all  kinds, 
to  sell,  mortgage  and  transfer  the  same  for  school  purposes  and  to  prose- 
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cute  suits  foi'  or  against  the  corporation.  They  are  authorized  to  execute 
all  deeds  and  mortgages  and  other  agreements  affecting  real  estate,  by 
deed  or  agreement,  signed  by  the  chairman  and  secrtary  of  the  Board  and 
attested  by  the  seal  of  said  corporation.  This  authority  was  continued 
to  the  corporation,  in  section  1  of  chapter  279  of  the  Laws  of  1909.  By 
chapter  50  of  the  Private  Laws  of  1911,  the  name  of  the  district  was 
changed  to  Fayetteville  Graded  School  District.  This,  of  course,  vested 
the  corporation  with  a  new  name — "Fayetteville  Graded  School  District" 
with  all  powers  and  authority  theretofore  vested  in  the  Cross  Creek  Graded 
School  District. 

The  various  acts,  relating  to  this  district,  are  chapter  382,  Laws  1903; 
chapter  164,  Private  Laws  1905;  chapter  288,  Private  Laws  1907;  chapter 
297,  Laws  1909;  chapter  50  of  the  Private  Laws  1911;  chapter  178,  Private 
Laws  1927. 

It  is  observable  that  very  extensive  powers  are  conferred  upon  this  cor- 
poration. Interpreting  these  powers,  we  think,  that  under  a  contract 
strictly  safe-guarding  its  rights,  the  Fayetteville  Graded  School  District 
could  put  $20,000  in  a  school  building,  which  is  to  be  erected  on  the  State 
lands  and  to  be  used  as  a  practice  school  for  the  Fayetteville  Normal 
School,  with  the  latter  institution  to  take  over  six  hundred  pupils  of  the 
Fayetteville  Graded  School  District  and  thus  relieve  that  district  from  the 
erection  of  a  school  building  im.mediately.  We  find  nothing  in  the  general 
school  law,  which  modifies  this  authority  of  the  Board  of  Trustees  of  the 
Fayetteville  Districts,  under  special  acts  relating  to  the  district.  Section 
64,  of  the  School  Code,  relates  only  to  school  sites,  which  are  to  belong  to 
the  County  Board  of  Education. 

2nd.  Could  the  building  be  erected  on  the  new  land  which  is  to  be  given 
to  the  State  by  Doctor  Smith,  provided  it  is  given  in  such  way  that  the 
Board  of  Trustees  of  the  city  of  Fayetteville  and  the  State  of  North  Caro- 
lina should  each  hold  an  undivided  interest  in  the  land  upon  which  the 
building  is  erected? 

Whatever  the  legal  authority  of  these  two  boards  might  be,  under  the 
circumstances,  we  think  there  would  be  practical  difficulties  in  such  ar- 
rangement that  might  create  trouble  hereafter.  As  a  question  of  strict 
legal  power,  we  think  the  donor  of  this  land.  Doctor  Smith,  could  incor- 
porate in  his  legal  gift  provisions  which  would  protect  the  Fayetteville 
School  District  to  the  extent  of  its  interest — $20,000 — in  the  school,  in  case 
it  should  thereafter  cease  to  be  used  as  a  practice  school,  in  connection  with 
the  Fayetteville  Normal  School  and  for  the  benefit  of  the  Fayetteville 
Graded  School  District. 

We  suggest  that,  if  the  building  should  be  erected  upon  land  belonging 
to  the  State  and  the  Fayetteville  Graded  School  District  contributes  $20,- 
000  toward  the  erection  and  completion  of  the  building,  that  a  temporary 
contract  could  be  entered  into  between  the  Fayetteville  Normal  School 
and  the  Fayetteville  Graded  School  District,  which  would  bind  the  Fayette- 
ville Normal  School  in  case,  at  any  time  in  the  future,  the  building  ceased 
to  be  used  as  a  training  school  in  connection  with  the  negro  pupils  in  the 
Fayetteville  Graded  School  District,  the  amount  contributed  by  said  district 
to  be  returned  to  that   district  and,  when  the  General  Assembly  of   1931 
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convenes,  a  special  law  could  be  enacted,  ratifying  and  confirming  this 
agreement  in  such  way  as  to  protect  the  Fayetteville  Graded  School  District 
from  possible  contingencies  in  the  future.  We  think  the  Board  of  Trustees 
of  the  Fayetteville  Graded  School  District  hiave  authority  now  to  enter 
into  such  contract.  The  Fayetteville  Normal  School  probably  has  not,  but 
it  could  be  validated  hereafter  by  the  Legislature. 


Hancock   Act — County   Superintendent — Compensation 

27  March,  1930. 

In  your  letter  of  March  26  you  submit  file  of  papers  relating  to  tax  levy 
for  schools  in  Hyde  County  and  ask  my  opinion  upon  the  facts  disclosed. 
It  seems  that  the  board  of  education  and  the  board  of  commissioners  are 
not  in  agreement  as  to  the  facts,  but  they  appear  sufficiently  for  me  to 
reach  a  conclusion  and  advise  you. 

The  disagreement  arises  upon  salary  of  county  superintendent  of  schools, 
appropriation  of  $500  for  clerical  assistance  to  the  county  superintendent 
and  board  of  education,  and  salaries  of  certain  high  school  principals. 
The  matter  is  presented  as  if  all  of  these  three  disputed  items  were  in  the 
nature  of  supplements  to  salaries.  From  the  documents  and  from  my  con- 
versation with  you,  it  v/ould  appear  that  this  is  certainly  not  the  case  with 
respect  to  the  second  item  and  may  not  be  so  with  respect  to  some  of  the 
others. 

Section  15  of  the  Hancock  Act  establishes  a  standard  of  salaries  for 
superintendents,  principals,  teachers,  etc.,  which  is  the  uniform  graduated 
salary  schedule  adopted  by  the  State  Board  of  Education  and  in  force  at 
the  time  of  the  passage  of  the  act.  Section  24  provides  that  if  salaries 
in  excess  of  these  are  paid,  there  must  be  a  special  levy  made  for  that 
purpose  by  the  board  of  county  commissioners  and  the  tax  receipts  shall 
show  upon  their  face  the  pui-pose  of  such  levy  and  the  rate  thereof. 

It  appears  from  the  documents  submitted  that  this  special  tax  levy  was 
not  made  and  the  tax  receipts  do  not  show  the  facts  required.  I  am,  there- 
fore, of  opinion  that  supplements  to  salaries  in  excess  of  the  uniform 
graduated  State  salary  schedule,  as  set  out  in  section  15,  cannot  be  paid  out 
of  other  school  funds  of  the  county. 

It  is  clear  that  the  special  tax  levy  was  not  made,  and  that  the  receipts 
do  not  show  the  purpose  of  such  levy  and  the  rate  thereof.  The  time  for 
making  the  levy  has  long  since  passed.  The  six  months'  school  term  is 
probably  about  near  its  end.  In  Board  of  Education  v.  Comviissioners  of 
Johnston,  198  N.  C,  430,  decided  March  5,  1930,  the  Court  held  that  where 
the  tax  levy  was  already  made,  taxes  collected  applied  to  the  support  of 
the  school,  and  the  six  months  almost  expired,  an  appeal  presents  an 
abstract  question  unnecessary  to  be  decided.  It  would  seem  that  the 
same  principle  would  apply  where  a  tax  levy  for  a  particular  purpose  has 
not  been  made  and  other  facts  similar  to  those  in  the  Johnston  County 
case  exist,  and  should  be  followed  here. 

I  am  of  opinion,  however,  that  the  $500  for  clerical  assistance  to  the 
county  superintendent  and  the  board  of  education  is  not  a  supplement  to 
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salary  as  referred  to  in  section  24  of  the  Hancock  Act.  It  is  also  clear 
that  a  special  tax  levy  need  not  be  made  to  supplement  salary  of  the  super- 
intendent or  a  principal  unless  those  salaries  are  in  excess  of  those  al- 
lowed by  the  uniform  graduated  salary  schedule  in  force  at  the  passage  of 
the  Hancock  Act  and  as  referred  to  in  section  15  thereof.  Section  19 
of  the  act  fixes  the  salary  of  county  superintendents  for  the  purpose  of 
participating  in  the  State  Equalization  Fund,  but  section  15  fixes  the  sal- 
aries which  may  be  paid  by  counties,  and  if  the  salary  paid  the  superin- 
tendent in  Hyde  County  does  not  exceed  that  allowed  by  section  15  of  the 
act,  no  supplement  will  be  paid,  and  necessity  for  special  levy  under  section 
23  would  not  exist. 


County  Board — Unused  Property 

4   April,   1930. 

I  have  your  letter  of  April  3,  enclosing  letter  of  March  31  from  Supt. 
Homer  Henry  of  Haywood  County.  Canton  Special  Charter  District  has 
been  enlarged  so  as  to  take  in  eight  rural  districts.  Only  one  of  the  eight 
school  buildings  will  be  used  for  school  purposes.  The  other  seven  will 
not  be  so  used.  It  is  my  opinion  that  the  old  school  property  not  so  used 
by  the  Canton  Special  Charter  District  remains  the  property  of  the  County 
Board  of  Education. 

About  four  years  ago  the  Haywood  County  Board  of  Education  bought 
four  acres  for  a  school  site  for  the  purpose  of  consolidation,  which  was  not 
perfected.  Title  was  taken  by  the  Board,  but  the  property  never  used  for 
school  purposes.     The  property  belongs  to  the  County  Board  of  Education. 


County  Board — Truck — Liability 

4  April,  1930. 

I  have  your  letter  of  April  3,  enclosing  letter  of  April  1  from  Supt.  T.  T. 
Murphy  of  Burgaw.  It  is  stated  that  it  is  desired  to  use  the  school  truck 
for  a  trip  of  school  children  to  Washington,  D.  C,  after  closing  of  the 
school  term.  It  is  asked  if  members  of  the  board  of  education  would  be 
personally  liable  in  case  of  injury  or  accident  during  such  operation. 

I  can't  say  positively.  There  is  much  to  be  said  from  principle  in  favor 
of  the  view  that  under  such  circumstances  members  of  the  school  board 
might  be  personally  liable.  For  that  reason,  I  cannot  advise  that  they 
would  not  be  so  liable. 


Business  Colleges — Branches 

3  May,  1930. 

In  your  letter  of  April  27  you  state  that  some  business  colleges  operat- 
ing in  the  State  have  branch  schools,  each  such  branch  being  managed  by 
a  different  faculty  but  under  the  same  general  management  of  the  head 
school.     You   inquire   whether  license   should  be   requird   for   each  branch 
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school  under  the  provisions  of  article  37  of  the  school  code — C.  S.  5780  (h)  — 
5780  (m).  I  am  of  opinion  that  the  requirements  of  the  statute,  including 
necessity  for  license,  apply  to  branch  schools  as  well  as  to  the  head  school. 


Farm  Life  Schools — State  Participation 

7  May,  1930. 

I  am  in  receipt  of  your  letter  of  May  5  containing  history  of  the  estab- 
lishment of  farm  life  schools  and  participation  by  the  State  in  their  sup- 
port.    I  answer  the  questions  you  submit  as  follows: 

(1)  Is  it  proper  to  exclude  the  salaries  of  all  high  school 
teachers  in  the  farm  life  schools  included  in  C.  S.  Ill,  section 
5724,  when  estimating  the  cost  of  education  in  a  county  under 
the  rules  laid  down  in  section  7,  chapter  245,  Public  Laws 
of  1927? 

Answer.     Yes. 

(2)  Is  it  proper  to  include  salaries  of  the  elementary 
teachers  in  the  elementary  schools  operated  at  the  same  place 
as  the  farm  life  school? 

Anstver.     Yes. 


School  Board — Transportation  of  Pupils 

12  June,  1930. 

In  your  letter  of  May  22  you  state  that  Mount  Hope  District  in  Wake 
County  has  a  special  tax  of  20c  and  operates  a  two-teacher  school,  with 
'^rades  1  to  7,  both  inclusive.  It  is  not  a  consolidated  district.  There  are 
about  a  dozen  high  school  children  in  the  district.  No  high  school  instruc- 
tion is  afforded  by  the  school.  Some  of  the  children  in  the  district  live 
four  miles  or  more  from  any  high  school. 

The  local  committee  contends  that  the  county  board  of  education  should 
transport  these  children  to  some  high  school.  The  board  of  education  takes 
the  position  that  it  is  authorized  to  transport  children  at  the  county's  ex- 
pense only  within  a  consolidated  district.  Acting  upon  this  theory,  the 
board  adopted  a  rule  to  transport  children  only  in  such  consolidated  school 
districts. 

Upon  these  facts  you  ask  my  opinion  as  to  whether  the  board  of  educa- 
tion is  legally  required  to  transport  at  the  county's  expense  these  high 
school  students  for  the  six  months  term. 

I  am  of  opinion  that  sections  153  and  239  of  the  school  code  do  not  limit 
transportation  of  such  students  to  those  within  consolidated  districts.  The 
governing  provision  of  law  on  the  subject  is  section  28  of  the  school  code 
(C.  S.  5428): 
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Section  28.  To  provide  for  all  the  children  of  the  county. 
It  is  the  duty  of  the  county  board  of  education  to  provide  an 
adequate  school  system  for  the  benefit  of  all  the  children  of 
the  county,  as  directed  by  law.  The  board  of  education  shall 
so  district  the  county  and  locate  the  schools  that  elementary 
and  high  school  instruction  may  be  available  for  all  children 
of  the  county. 

This  is  reinforced  by  section  36,  which  is  inclusive  in  requiring  the 
county  board  of  education  "to  provide  good  high  school  instruction  for  all 
the  children".  In  the  Granville  County  case,  174  N.  C,  473,  it  was  held 
that  the  high  school  is  a  component  part  of  the  public  school  system  of  the 
State. 

It  is  the  intent  of  the  law  to  provide  reasonable  equality  of  opportunity 
for  all  children.  This  would  not  be  done  if  the  county  assumes  the  cost 
of  transportation  for  the  six  months  period  in  consolidated  districts  only, 
and  does  not  bear  that  burden  in  special  tax  districts,  such  as  Mount  Hope. 
I  am,  therefore,  of  opinion  that  the  county  should  provide  transportation 
for  the  high  school  children  in  this  district  for  the  six  months  period  upon 
the  same  terms  that  it  does  in  other  districts. 


Hancock  Act — Salaries  of  Superintendents 

27  June,  1930. 

I  am  in  receipt  of  your  letter  of  June  24,  sending  letter  of  June  21  from 
Supt.  E.  W.  S.  Cobb  of  Swain  County. 

I  am  of  opinion  that  the  salaries  to  be  paid  county  superintendents  and 
teachers  are  fixed  by  section  15  of  the  Hancock  Act,  so  that  it  is  required 
that  they  be  in  accordance  with  the  uniform  graduated  salary  schedule  in 
force  at  the  time  of  the  passage  of  that  act.  The  language  on  the  subject 
seems  to  be  clear.  It,  therefore,  seems  to  me  that,  should  a  controversy 
arise  with  respect  to  these  salaries  between  the  county  board  of  education 
and  the  board  of  county  commissioners,  the  Court  would  hold  that  these 
boards  are  bound  by  that  section  in  fixing  the  salaries  of  the  superintendent 
and  the  teachers. 

I  am  also  of  the  view  that  by  this  salary  schedule  a  full  time  principal 
is  provided  for  the  elementary  school  having  twenty-two  teachers  therein. 
Of  course,  such  principal  may  do  teaching  also.  But  the  number  of  teach- 
ers to  be  allowed  such  school  is  without  relation  to  the  full  time  principal 
which,  it  seems  to  me,  has  been  provided  for  by  that  schedule. 


OPINIONS  TO  CORPORATION  COMMISSION 


Inland  Waterways  Act — Eminent  Domain 

1  October,  1928. 

Some  doubt  has  been  expressed  as  to  whether  the  State  of  North  Caro- 
lina has  authority  to  condemn  the  property  of  a  private  owner,  in  carrying 
out  the  purposes  of  Chapter  44  Public  Laws  of  1927. 

The  doubt  arises  upon  the  wording  of  Section  2  of  that  Act,  which,  so 
far  as  material  to  this  discussion,  is  as  follows: 

If  the  title  to  any  part  of  the  lands  required  by  the  United 
States  Government  for  the  construction  of  such  inland  water- 
way from  Beaufort  Inlet  to  the  Cape  Fear  River  shall  be  in 
any  private  person,  railroad  company,  street  railway  com- 
pany, telephone  or  telegraph  company,  or  other  public  service 
corporation,  or  shall  have  been  donated  or  condemned  for  any 
public  use  by  any  political  subdivision  of  the  State,  or  if  it 
may  be  necessary,  for  the  purpose  of  obtaining  the  proper  ^ 
title  to  any  lands,  the  title  to  which  has  heretofore  been  vested 
in  the  State  Board  of  Education,  then  the  Transportation 
Advisory  Commission,  created  under  chapter  two  hundred 
sixty-six,  Public  Laws  of  one  thousand  nine  hundred  twenty- 
five,  in  the  name  of  the  State  of  North  Carolina,  is  hereby 
authorized  and  empowered,  acting  for  and  in  behalf  of  the 
State  of  North  Carolina,  to  secure  said  right-of-way  to  said 
inland  waterway  across  such  private  property,  or  property  of 
such  railroad  company,  street  railway  company,  telephone  or 
telegraph  company,  or  other  public  service  corporation,  or 
other  property  donated  or  condemned  for  any  public  use  by 
any  political  subdivision  of  the  State,  or  property  of  the  State 
Board  of  Education,  if  possible  by  agreement  with  the  owner, 
by  purchase,  donation,  gift  or  otherwise,  of  the  dimension  de- 
scribed in  section  one  of  this  act,  that  is  to  say,  one  thousand 
feet  wide,  as  located  by  the  engineers  of  the  United  States 
Government.  When,  however,  said  Commission,  acting  for 
and  in  behalf  of  the  State,  is  unable  to  agree  as  to  the  price 
of  such  property  belonging  to  such  railroad  company,  street 
railway  company,  telephone  or  telegraph  company,  or  other 
public  service  company,  or  property  donated  or  condemned 
for  public  use,  or  property  of  the  State  Board  of  Education, 
said  Transportation  Advisory  Commission,  acting  for  and  in 
behalf  of  the  State  of  North  Carolina,  is  hereby  vested  with 
the  power  to  condemn  said  lan'Hs  or  property,  and  in  sodoing, 
the  ways,  means,  methods,  and  procedure  of  chapter  thirty- 
three  of  the  Consolidated  Statutes  of  one  thousand  nine  hun- 
dred nineteen,  entitled  "Eminent  Domain,"  shall  be  used  by 
it  as  near  as  the  same  in  suitable  for  the  purposes  of  this 
act,  and  in  all  instances  the  general  and  special  benefits  to 
the  owner  thereof  shall  be  assessed  as  offsets  against  the 
damages  to  such  property  or  land.  As  such  condemnation 
proceedings  might  result  in  the  delay  in  the  construction  of 
the  said  inland  waterway  by  the  United  States,  said  Trans- 
portation Advisory  Commission  is  authorized  to  enter  said 
lands  and  take  possession  of  the  same,  and  also  to  take  posses- 
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sion  of  any  property  needed  for  this  use  in  behalf  of  the 
State,  or  the  United  States  Government,  for  the  purposes 
herein  set  out  prior  to  the  bringing  of  the  proceeding  for 
condemnation  and  prior  to  the  payment  of  the  money  for  said 
land  or  property.  In  the  event  the  owner  or  owners  shall 
appeal  from  the  report  of  the  commissioners,  it  shall  not  be 
necessary  for  said  commission,  acting  in  behalf  of  the  State 
of  North  Carolina,  or  the  State  of  North  Carolina,  to  deposit 
the  money  assessed  with  the  clerk,  but  it  may  proceed  and 
the  United  States  Government  may  use  the  property  to  be 
condemned  pending  the  final  determination  of  the  action. 
In  all  cases  where  property  is  thus  condemned  and  the  proceed- 
ings have  been  concluded,  the  Secretary  of  States  shall  ex- 
ecute a  grant  to  the  United  States  of  America  to  the  land 
or  property  thus  condemned. 

All  sums  which  may  be  agreed  upon  between  the  said 
Transportation  Advisory  Commission  and  the  owner  of  any 
property  needed  by  the  United  States  Government  for  said 
inland  waterway,  and  all  sums  which  may  be  assessed  in 
favor  of  the  owner  of  any  property  condemned  hereunder, 
shall  constitute  and  remain  a  fixed  and  valid  claim  against 
the  State  of  North  Carolina  until  paid  and  satisfied  in  full, 
but  the  judgment  in  any  condemnation  proceeding  shall  divest 
the  owner  of  the  land  condemned  of  all  right,  title,  interest 
and  estate  in  and  to  such  land  and  property  when  entered. 

The  section  thus  quoted,  in  order  that  it  may  be  discussed  intelligently, 
may  be  divided  into  four  parts: 

1.  The  authority  to  obtain  private  property  and  property  already  de- 
voted to  public  use  by  agreement. 

2.  In  default  of  such  agreement  or  authority  to  condemn  the  classes 
of  property  therein  described  already  devoted  to  a  public  use. 

3.  Authority  to  take  possession  of  such  property,  prior  to  the  bring- 
ing of  the  proceeding  for  condemnation  and  prior  to  the  payment  of  money 
for  such  land  and  property. 

This,  of  course  means  that  this  possession  must  be  taken  with  the  view 
to  instituting  condemnation  proceedings  as  soon  as  this  can  be  reasonably 
done. 

4.  All  sums  of  money  assessed  as  damages  for  any  of  the  property  in 
behalf  of  the  owner  are  to  be  liabilities  to  the  State  of  North  Carolina 
and,  as  such,  are  to  be  paid  by  it. 

The  doubt  raised  upon  the  Statute  arose  from  the  fact  that,  though 
property  in  the  hands  of  private  owners  is  specifically  included  in  the 
authority  set  out  in  Number  1  above,  yet  it  is  not  so  specifically  included 
in  the  authority  to  condemn  under  Number  2  above. 

This  office  has  heretofore  held  that  though  this,  on  the  surface,  is  true, 
yet  the  statute,  properly  interpreted  in  the  light  of  the  general  purpose 
and  intent  of  the  General  Assembly  in  its  enactment,  really  confers  as 
much  authority  to  condemn  lands  in  the  hands  of  private  owners  as  it 
does  to  condemn  land  already  devoted  to  another  public  use. 

It  becomes  necessary,  therefore,  for  us  to  state  fully  our  reasons  for 
this  conclusion. 

Stated  broadly,  the  intent  of  the  Act  was  to  provide  machinery  by  which 
the  State  of  North  Carolina,  acting  in  its  sovereign  capacity,  could  clear 
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up  all  titles,  public,  quasi  public  and  private,  to  all  lands  required  by  the 
United  States  Government  for  the  inland  waterway  from  Beaufort  Inlet 
to  the  Cape  Fear  River.  This  necessarily  must  be  done  by  agreement  and, 
that  failing,  by  condemnation  in  all  instances. 

It  would  be,  we  think,  a  very  unnatural  construction  of  the  Act,  in  the 
light  of  this  intent  of  the  General  Assembly,  to  hold  that  while  the  State 
had  a  right  to  condemn  all  propei'ty  necessary  for  the  purpose  though 
previously  taken  over  for  public  use,  it  could  not  condemn  property  in 
the  hands  of  a  private  owner,  because,  by  some  clerical  error  the  words 
"private  owner"  were  ommitted  from  the  part  of  the  Statute  with  which 
Number  2,  above,  deals. 

The  right  to  take  private  property  for  public  use  is  one  of  the  inherent 
attributes  of  every  sovereign  State.  It  is  the  offspring  of  political  neces- 
sity and  it  is  inseparable  from  sovereignty,  unless  denied  to  it  by  this 
fundamental  law. 

Kohl  V.  U.  S.,  91  U.  S.  —367. 

Aclironack  R.  R.  Co.  v.  New  York,  176  U.  S.— 335. 

United  States  v.  Lynch,  188  U.  S.— 445. 

It  is,  then,  a  power  which  the  State  has,  independent  of  legislation, 
though  such  legislation  must  provide  the  manner  of  its  exercise. 

This  property  in  the  hands  of  a  private  owner  is  stationed  right  in  the 
line  of  the  inland  waterway,  to  secure  which  the  State  must  have  power  to 
exercise  its  authority  in  condemnation  proceedings,  otherwise,  a  single 
private  owner  might  hold  up  the  whole  project,  at  his  will.  If  the  General 
Assembly  had  declared,  specifically,  in  the  Act  that  the  power  of  eminent 
domain  should  not  be  exercised  by  the  State  in  acquiring  title  to  these  lands 
in  the  hands  of  private  owners,  then,  it  seems  clear  that  the  State  may 
use  the  machinery  provided  in  chapter  33  of  the  Consolidated  Statutes, 
and  would  have  authority  to  condemn  it  in  the  face  of  a  positive  act  of 
the  General  Assembly.  So  far  as  the  State  is  concerned,  the  General  As- 
sembly cannot  in  any  way  restrict,  much  less  destroy,  this  power  inherent 
in  its  existence  as  a  State. 

Again  it  may  be  said,  with  considerable  force,  that  had  the  General 
Assembly  conferred  the  power  of  eminent  domain  upon  the  State  for  the 
purpose  of  condemning  the  property  already  devoted  to  public  use  and 
denied  this  right  to  condemn  property  similarly  located  in  the  hands  of  a 
private  owner,  it  would  have  been  an  unlavirful  and  unconstitutional  dis- 
crimination against  these  quasi  public  owners. 

It  is  clear,  then,  that  to  assume  that  the  State  has  not  power  under  this 
Act  to  condemn  the  property  of  a  private  owner,  while  it  has  power  to  con- 
demn property  of  a  public  or  quasi  public  owner,  would  be  to  assume: 

(1)  That  the  General  Assembly  had  been  wholly  devoid  of  ordinary 
common  sense  and  judgment,  and 

(2)  That,  while  legislating  for  public  and  beneficial  purposes  in  all 
other  particulars,  by  legislation  appropriate  for  that  purpose  it  should 
have  rendered  the  whole  entirely  futile  and  unconstitutional  by  the  omis- 
sion of  two  words  in  one  section  of  an  act  composed  of  eight  sections. 

The  general  rule  is  that  when  the  property  has  been  validly  devoted  to 
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public  use,  it  cannot  be  taken  for  another  public  use  without  specific  author- 
ity from  the  General  Assembly.  What  the  Legislature  meant  in  that 
portion  of  the  Statute,  described  in  Number  2  above,  was  to  confer  this 
specific  authority  to  condemn  propei'ty  already  devoted  to  a  public  use  and 
not  to  declare  that  lands  in  the  hands  of  a  private  owner  should  not  be 
subject  to  the  same  condemnation. 
It  is  said,  in 

Fortune  v.  Commissioners,  140  N.  C. — 322  at  327. 

Where  the  language  used  is  ambiguous,  or  admits  of  more 
than  one  meaning,  it  is  to  be  taken  in  such  a  sense  as  will  con- 
form to  the  scope  of  the  act  and  effectuate  its  object.  The 
use  of  inapt,  inaccurate  or  improper  terms  or  phrases  will  not 
invalidate  the  statute,  provided  the  real  meaning  of  the  Leg- 
islature can  be  gathered  from  the  context  or  from  the  gen- 
eral purpose  and  tenor  of  the  enactment.  Clerical  errors  or 
misprisions  which,  if  not  corrected,  would  render  the  staute 
unmeaning  or  incapable  of  reasonable  construction  or  would 
defeat  or  impair  its  intended  operation,  will  not  necessarily 
vitiate  the  act,  for  they  will  be  corrected,  if  practicable.  Nor 
will  mere  inadvei'tences  or  omissions  have  that  effect,  provided 
they  can  be  supplied  by  reference  to  the  context  or  to  other 
statutes,  and  the  true  reading  of  the  statute  made  obvious  and 
its  real  meaning  apparent. 

Applying  this  rule,  then,  to  the  situation,  it  will  be  necessary,  in  order 
that  the  act  should  conform  to  the  manifest  intent  of  the  Legislature,  that 
when  it  comes  to  deal  with  condemnation  proceedings,  it  should  read  as 
follows : 

When,  however,  such  commission  acting  for  and  in  behalf 
of  the  State  is  unable  to  agree  as  to  the  price  of  such  prop- 
erty belonging  to  a  private  person  or  to  such  railroad  com- 
pany, etc. 

Particularly  would  this  be  a  legitimate  construction  of  the  Act  when  the 
terms  as  just  quoted,  "such  property"  evidently  refer  to  the  propei'ty  de- 
scribed in  the  first  part  of  Section  2,  that  is,  "the  property  of  any  private 
person,  railroad  company,"  etc. 

By  doing  this,  the  general  intent  as  manifested  on  the  face  of  the 
Act  would  be  effectuated.  It  is  evident  that  these  words  were  omitted  by 
inadvertence  or  clerical  error  and  to  supply  them  is  not  judicial  legisla- 
tion but  judicial  interpretation. 


Inland  Waterways  Act — Eminent  Domain 

5  October,  1928. 

You  ask  an  interpretation  by  this  office  of  this  clause  incorporated  in 
section  Number  2  of  the  Inland  Waterways  Act,  chapter  44,  Public  Laws  of 
1927: 

In  the  event  the  owner  or  owners  shall  appeal  from  the  re- 
port of  the  Commissioners,  it  §hall  not  be  necessary  for  the 
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State  Commission,  acting  in  behalf  of  the  State  of  North 
Carolina,  or  the  State  of  North  Carolina  to  deposit  the  money 
assessed  with  the  clerk,  but  it  may  proceed  and  the  United 
States  Government  may  use  the  property  to  be  condemned, 
pending  the  final  determination  of  the  action. 

In  all  cases  where  property  is  thus  condemned,  and  the 
proceedings  have  been  concluded,  the  Secretary  of  State  shall 
execute  a  grant  to  the  United  States  of  America  to  the  land 
or  property  thus  condemned. 

There  is  no  doubt,  we  think,  as  to  the  meaning  of  this  clause.  The 
whole  section,  indeed,  was  written  with  knowledge  by  the  General  As- 
sembly of  the  statutory  proceedings  necessary  to  exercise  the  power  of 
eminent  domain  in  the  State  of  North  Carolina.  If  the  necessary  jurisdic- 
tional facts  are  stated  in  the  petition  and  all  persons  interested  in  the 
land  are  made  parties  to  the  proceedings  by  proper  service  of  process,  and 
none  of  them  files  an  answer,  then  the  petitioner,  under  our  statute,  is 
entitled  to  the  order  appointing  appraisers  or  commissioners  to  estimate 
the  value  of  the  land  thus  taken.  Of  course,  the  order  of  the  clerk,  so 
appointing  appraiser,  must  find  all  the  facts  necessary  to  give  the  court 
jurisdiction  of  the  proceedings  in  the  order.  Those  facts,  under  our  sys- 
tem, are  not  issuable  in  the  sense  that  they  require  a  trial  by  jury  to  de- 
termine them.  If  any  defendant  answers  before  the  clerk  at  this  stage 
of  the  proceedings,  he  may  make  a  question  as  to  any  of  these  jurisdictional 
facts,  which  would  have  to  be  determined  in  the  first  instance  by  the  clerk 
and  on  appeal  by  the  judge  in  term  time.  No  answer  having  been  filed, 
however,  these  jurisdictional  facts  are  to  be  taken  as  finally  determined. 
When  the  appraisers  or  commissioners  are  appointed,  they  proceed  under 
the  Statute  and  make  their  report  in  the  form  provided  in  C.  S.  1722. 
When  this  report  is  filed,  the  respondents  or  defendants  are  allowed  twenty 
days  within  which  to  file  exceptions  to  the  same,  regardless  of  whether 
they  have  filed  a  formal  answer  theretofore.  The  clerk  passes  upon  these 
exceptions  in  the  first  instance,  and  any  party  may  appeal  from  his  find- 
ings thereupon  to  the  court  at  term.  These  exceptions,  if  to  ainount  of 
damages  assessed  by  the  Commission,  must  be  heard  before  a  jury  in 
term  time,  if  demanded  by  any  party  to  the  proceedings.  It  is  the  only 
instance  where  such  a  denial  of  a  fact,  constitutes  an  issue  to  be  tried  by 
jury.  When  these  issues  are  finally  determined,  then  final  judgment  is 
entered  in  accordance  with  the  provisions  of  C.  S.  1723,  except  as  modi- 
fied in  the  instant  case  by  the  above  quoted  part  of  section  1  of  the  Act. 
Then  the  proceedings  have  been  concluded  within  the  meaning  of  the  above 
quoted  part  of  the  section.  It  is  only  after  this  conclusion  has  been 
reached,  that  the  grant  to  the  United  States  is  to  be  executed. 

It  is  manifest,  then,  that  when  the  petition  is  filed,  alleging  proper 
jurisdictional  facts,  proper  parties  have  been  made,  no  answer  has  been 
filed  and  a  proper  interlocutory  order  has  been  made,  that  no  other  fact 
remains  which  can  be  issuable  except  that  of  damages,  consequently,  there 
would  be  no  risk  in  the  United  States  Government  taking  over  the  prop- 
erty and  using  it  for  the  purpose  of  the  Act.  In  the  absence  of  the  con- 
clusion of  the  proceedings,  the  State  of  North  Carolina  having  undertaken 
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specifically  to  pay  all  damages,  they  may  be  assessed  against  it  and  thus, 
damages  only  remain  to  be  determined. 


TRANSPORTATION    ADVISORY    COMMISSION — AUTHORITY 

16  October,  1928. 

It  seems  that  quite  a  number  of  the  proceedings  brought  by  the  Trans- 
portation Advisory  Commission,  acting  in  behalf  of  the  State  of  North 
Carolina,  have  not  reached  final  judgment. 

Though  this  is  true,  the  Transportation  Advisory  Commission,  acting 
under  section  2  of  the  Act,  chapter  44  of  Public  Laws  of  1927,  has  entered 
the  lands  and  taken  possession  of  the  same.  It  remains,  therefore,  in 
order  to  obtain  a  perfect  title,  that  proceedings  for  condemnation  should 
be  prosecuted  to  the  final  result. 

Meantime,  the  United  States  Government  v^^ishes  to  enter  upon  its 
work  of  dredging  and  constructing  the  Inland  Waterway,  where  it  passes 
through  these  lands  against  which  proceedings  have  been  commenced  but 
have  not  been  prosecuted  to  final  judgment.  In  doing  this,  it  is  essential 
that  it  shall  make  contracts  v/ith  contractors  to  do  the  work.  That  Gov- 
ernment, through  its  officials  actively  engaged  upon  the  work,  suggest 
that  there  is  a  possibility  that,  after  it  has  entered  into  this  contract,  there 
may  be  such  interference  with  ?t  as  to  occasion  it  damage.  It,  therefore, 
desires  from  the  Inland  Waterway  Transportation  Commission  some  assur- 
ance that  it  will  be  saved  harmless  from  such  damages,  if  for  any  reason 
the  owner  of  the  property  should  interfere  with  the  work  while  in  the 
process  of  construction. 

Has,  therefore,  the  Transportation  Advisory  Commission  authority  to 
assume  this  contingent  liability? 

Wherever  the  State  of  North  Carolina  commences  condemnation  pro- 
ceedings, under  the  Act,  it  is  in  necessary  effect  a  plain  declaration  on  its 
part,  acting  through  the  Transportation  Commission,  that  it  takes  the  land 
to  be  condemned  for  public  purposes  and  that  it  will  respond  in  damages 
for  such  taking,  under  the  provisions  of  the  Act.  The  taking,  then,  is  es- 
sentially an  accomplished  fact. 

These  principles  result  from  section  2,  referred  to  above : 

As  such  condemnation  proceedings  might  result  in  delay 
in  the  construction  of  said  Inland  Waterway  by  the  United 
States,  said  Transportation  Advisory  Commission  is  author- 
ized to  enter  said  lands  and  take  possession  of  the  same, 
and,  also,  to  take  possession  of  any  property  needed  for  its 
use  in  behalf  of  the  State,  or  the  United  States  Government, 
for  the  purposes  herein  set  out  prior  to  the  bringing  of  the 
proceedings  for  condemnation  and  prior  to  the  payment  of 
the  money  for  said  land  or  property. 

If  this  quotation  means  anything  at  all,  it  me^ns  that  when  the  State, 
through  the  Transportation  Advisory  Commission,  takes  possession  of  this 
land,  the  United  States  may  take  it  over  and  proceed  with  the  construe- 
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tion  of  the  Waterway  free  from  let  or  hindrance  of  the  land-owner  or  any 
other  person. 

The  State  of  North  Carolina  pledges  its  credit  in  distinct  terms  in  the 
Act  to  the  payment  of  all  sums  due  any  person  for  such  taking. 

We  think,  also,  that  this  authority,  contained  in  the  quotation  from 
the  Act,  extends  to  a  protection  of  the  officers  of  the  United  States  Gov- 
ernment from  any  loss  which  may  by  any  possibility  occur  from  the  fact 
that  their  work  of  construction,  when  entered  upon,  upon  the  land  so  taken, 
is  interrupted  by  some  cause  beyond  their  control,  under  an  assumed  claim 
of  right  by  the  land-owner. 


Inland  Waterway  Act  of  1929 

17   April,   1929. 

I  am  in  receipt  of  your  letter  of  April  15,  enclosing  copy  of  recent  act 
of  the  General  Assembly  relating  to  acquisition  of  the  right-of-way  of  the 
Inland  Waterway. 

I  am  of  opinion  that  it  will  be  sufficient  to  attach  to  the  deed  to  the 
Federal  Government,  as  evidence  of  title,  copy  of  summons,  copy  of  com- 
plaint and  copy  showing  service  of  these  papers  upon  the  defendant,  all 
to  be  certified  by  the  clerk  of  the  court  in  the  county  in  which  the  action 
is  instituted. 


Corporation  Commission — Oath  of  Clerk 

27  July,  1929. 

The  statute,  C.  S.  1028,  provides  the  oath  of  office  for  corporation  com- 
missioners. One  of  the  provisions  of  the  oath  is  that  such  commissioner 
is  not  the  agent  or  attorney  or  employee  of  any  railroad,  etc.,  or  company. 
C.  S.  section  1032,  requires  you  to  take  the  same  oath  as  members  of  the 
commission.  It  has  developed,  recently,  that  the  Directors  of  the  North 
Carolina  Railroad  have  appointed  you  assistant  secretary  to  that  railroad, 
in  order  that  you  may  take  charge  of  the  records  of  that  body  and  assist 
the  secretary  himself  in  the  performance  of  his  duties.  They  have  not 
provided  any  compensation  for  you.  Upon  this  you  inquire  whether  or 
not,  in  the  opinion  of  this  office,  the  acceptance  of  this  appointment  will, 
in  any  way,  conflict  with  the  oath  of  office  which  you  have  taken. 

It  is  manifest  that  this  is  a  question  to  be  determined  by  yourself,  after 
statement  by  us  of  the  legal  situation  developing  in  the  instant  case.  It 
is  clear  that  the  North  Carolina  Railroad  is  a  railroad,  still.  It  is  clear 
that,  upon  a  literal  interpretation  of  the  oath,  you  could  not,  conscientiously 
hold  this  position.  Though  the  North  Carolina  Railroad  is  an  organized 
corporate  body,  as  a  railroad,  it  occupies  simply  the  position  of  the  ultimate 
owner  of  railroad  properties  which  have  been  leased  to  the  Southern  Rail- 
way Company  for  a  long  term  of  years.  This  lease  does  not  absolve  the 
North  Carolina  Railroad  Company  from  liability  to  i-espond  in  damages 
for  the  torts  of  its  lessee,  the  Southern  Railway  Company. 
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Logan  v.  Railroad  Co.,  116  N.  C.-940. 
McCnlloch  V.  So.  R.  R.,  149  N.  C.-305. 

Recently,  the  Supreme  Court  has  held  that  the  North  Carolina  Railroad 
Company  is  not  a  necessary  party  to  proceedings  brought  by  the  Corpora- 
tion Commission  to  compel  the  Southern  Railway  Company  to  erect  and 
maintain  the  proper  passenger  stations.  There,  therefore,  appears  in  the 
situation  no  probable  conditions  arising  upon  it  which  would  invoke  the 
jurisdiction  of  the  Corporation  Commission  over  railroads  generally,  as 
against  the  North  Carolina  Railroad  Company.  It  may,  therefore,  with 
plausibility,  be  held  that  the  General  Assembly  did  not  intend  to  make  the 
term  "railroad  company,"  used  in  the  oath,  apply  to  such  a  railroad  as  the 
North  Carolina. 

Black,  in  his  Interpretation  of  Laws,  page  66,  thus  states  the  rule  of 
construction  in  cases  similar  to  this: 

When  the  interpretation  of  a  statute  according  to  the 
exact  and  literal  import  of  its  words  would  lead  to  absurd 
or  mischievous  consequences,  or  would  thwart  or  contravene 
the  manifest  purpose  of  the  legislature  in  its  enactment,  it 
should  be  construed  according  to  its  spirit  and  reason,  dis- 
regarding or  modifying,  so  far  as  may  be  necessary,  the  strict 
letter  of  the  law. 

In  accordance  with  this   principle,   the  courts   have  power 

to    declare   that   a   case   which   falls   within   the    letter    of  •  a 

statue  is  not  governed  by  the  statute,  because  it  is  not  within 

■  the  spirit  and  reason  of  the  law,  and  the  plain  intention  of 

the  legislature. 

Many  cases  are  cited  by  him  in  the  notes  which  sustain  the  principle 
thus  announced. 

Upon  these  grounds,  (but  after  all,  it  is  a  question  of  conscience  to  be 
determined  by  yourself,)  it  may  be  that  you  could  act  in  behalf  of  the 
Secretary  of  the  North  Carolina  Railroad  Company,  without  at  all  im- 
pairing the  obligation  of  your  oath. 


Inland  Waterways  Act  of  1929 

10  September,  1929. 

You  request  of  this  office  an  opinion  as  to  whether  or  not  a  Clerk  of 
the  Superior  Court  has  jurisdiction  to  make  an  order  declaring,  in  ac- 
cordance with  the  act  of  1929,  that  the  State  is  entitled  to  possession  and 
title  of  lands  to  be  condemned  for  the  Inland  Waterways  upon  the  filing 
of  the  petition. 

We  think  the  Clerk  has  such  authority.  Former  Judge  Connor,  in  sev- 
eral decisions,  has  discussed  fully  the  procedure  in  such  condemnation  pro- 
ceedings. The  following  extract  from  his  opinion  in  Abernethy  v.  Raib-oad, 
150  NC-97  at  page  103,  seems  to  us  to  answer  the  question  definitely: 

While  in  other  special  proceedings,  when   an  issue   of  fact 
is   raised   upon   the   pleadings   it   is   transferred   to   the   civil 
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docket  for  trial,  in  condemnation  proceedings  the  questions  of 
law  and  fact  are  passed  upon  by  the  clerk,  to  whose  rulings 
exceptions  are  noted,  and  no  appeal  lies  until  the  final  report 
of  the  commissioners  comes  in,  when  upon  exceptions  filed, 
the  entire  record  is  sent  to  the  Superior  Court,  where  all 
of  the  exceptions  are  passed  upon  and  questions  may  be  then 
presented  for  the  first  time. 


Corporation   Commission — Motor  Busses 

26  September,  1929. 

You  ask  the  opinion   of  this  ofiice  upon   sub   section    (e)    of   section  3. 
chapter  136,  Public  Laws  of  1927: 


No  license  certificates  shall  be  issued  for  the  operation  on 
any  highway  in  the  State  of  any  motor  propelled  vehicles  of 
greater  width  than  eighty-six   (86)   inches,  etc. 

and  section  34,  chapter  148,  Public  Laws  of  1927: 

No  vehicle  shall  exceed  a  total  outside  width,  including 
any  load  theron,  of  ninety   (90)   inches,  etc. 

Both  of  these  acts  were  ratified  March  7,  1927.  The  first  regulates  the 
operation  of  busses  under  franchise  certificates  from  the  Corporation  Com- 
mission. The  second  contains  certain  general  regulations  with  respect  to 
operation  of  motor  vehicles. 

I  am  of  opinion  that  sub  section  (e)  of  section  3,  chapter  136,  Public 
Laws  of  1927,  is  the  applicable  statute  with  relation  to  issues  of  license 
and  control  of  size,  dimension  and  weight  of  busses  placed  under  the 
control  of  the  Corporation  Commission  by  said  chapter  136.  The  provision 
quoted  from  section  34,  chapter  148,  Public  Laws  of  1927,  does  not,  in  my 
opinion,  relate  to  or  effect  the  authority  of  the  Commission  with  respect  to 
its  control  of  busses  under  chapter  136. 


~    Capital  Issues  Act — Salesmen 

13   January,    1930. 

It  seems,  from  an  interview  you  and  others  had  with  us  this  morning, 
that  the  Cities  Public  Service  Company,  a  Delaware  corporation  holds  all 
the  common  stock  or  practically  all  of  public  utilities  companies  in  thirty- 
six  States.  Among  other  such  companies  in  which  it  holds  the  common 
stock,  is  the  Durham  Public  Service  Company. 

This  Delaware  corporation  domesticated  in  the  State  proposes  to  have 
the  employees  of  the  Public  Service  Company  of  Durham  to  sell  its 
stock  in  and  about  the  city  of  Durham.  It  is  claimed  that  the  employees 
of  the  Durham  company,  while  thus  selling  the  stock  of  the  Delaware  cor- 


BIENNIAL   REPORT    OF   THE   ATTORNEY    GENERAL  153 

poration,  would  not  be  considered  as  salesmen  or  dealers,  under  the  Capital 
Issues  Act,  chapter  149  Public  Laws  1927. 

We,  after  due  consideration,  have  come  to  the  conclusion  that  this  in- 
ference is  not  correct;  that  the  statute  does  not  justify  this  view.  The 
statute  immediately  involved  is  the  following: 

Provided,  however,  that  employees  of  a  company,  or  the  em- 
ployees of  a  company  directly  controlling  such  company 
*  *  *  *  may  sell  or  solicit  or  negotiate  for  the  sale  or 
purchase  of  any  such  securities  of  such  company  in  the  ter- 
ritory served  by  such  company,  or  in  which  it  operates,  with- 
out being_  considered  as  salesmen  or  dealers  within  the  mean- 
ing of  this  act  and  without  being  required  to  register  under 
its  provisions. 

The  proper  interpretation  of  this  proviso,  we  think,  is  that  the  em- 
ployees of  the  company,  itself,  may,  under  such  circumstances,  sell  the 
stock  of  the  company  without  becoming  salesmen  or  dealers,  within  the 
meaning  of  the  Act.  In  addition  to  this,  the  employees  of  the  company 
directly  controlling  such  company  selling  stock  are  also  authorized  to  sell 
the  stock  of  the  company  which  it  controls  without  becoming  salesmen  or 
dealers  within  the  meaning  of  the  Act.  We  can  import  no  other  meaning 
into  this  proviso. 

In  the  instant  case,  then,  the  stock  being  sold  being  that  of  the  Delaware 
corporation  which  functions  in  thirty-six  States,  the  employees  of  the 
Durham  Public  Service  Company  cannot  sell  such  stock  under  the  proviso, 
without  registering  under  the  act  as  salesmen  or  dealers. 


State  Board  of  Education — Conveyances 

21  June,  1930. 

You  request  of  this  office  instructions  how  a  proper  conveyance  of  land, 
the  title  to  which  is  vested  in  the  State  Board  of  Education,  should  now 
be  executed. 

There  can  be  no  doubt  that,  previous  to  the  enactment  of  chapter  143  of 
the  Public  Laws  1929,  such  conveyances  were  executed  by  the  Governor, 
as  president  of  the  State  Board  of  Education  and  attested  by  the  Super- 
intendent of  Public  Instruction,  as  secretary  of  said  board. 

Sections  5884  and  7621  to  7623  inclusive,  of  the  Consolidated  Statutes 
1919.  Chapter  143  Public  Laws  1929,  is  entitled  "An  Act  to  Regulate  the 
alienation  of  property  held  by  or  for  the  State  or  for  its  use,  or  by  or  for 
any  State  institution,  board,  agency  or  any  person  who  holds  property  for 
the  use  of  the  State  of  North  Carolina  or  any  of  its  agencies." 

The  first  four  sections  of  the  act  are  in  thorough  accord  with  the  broad 
provisions  of  this  title.  Indeed,  section  4  declares  that  "the  manner  and 
method  of  conveying  real  property  in  the  State  of  North  Carolina,  herein 
set  out,  shall  be  the  exclusive  and  only  method  of  conveying  the  same. 
Any  conveyance  thereof,  by  any  other  person  and/or  executed  in  any  other 
manner  or  method,  shall  not  be  effecutal  to  convey  the  State's  interest  or 
estate  in  such  real  property." 
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If  the  act  had  stopped  there,  then  there  could  be  no  doubt  that  a  con- 
veyance by  the  State  Board  of  Education,  without  conformity  to  this  act, 
would  not  have  been  effectual  to  convey  any  title  at  all.  The  General 
Assembly,  however,  did  not  stop  at  the  end  of  section  4,  but  included  in  the 
act,  section  5,  -^^^^ich  is  as  follows: 

That  this  act  shall  not  be  held  or  construed  to  apply  to  the 
State  Board  of  Education,  in  so  far  as  it  relates  to  the  author- 
ity to  convey  lands  held  by  the  State  Board  of  Education,  but 
when  the  State  Board  of  Education  shall  have  determined 
to  convey  any  of  its  real  property,  in  accordance  with  the 
statutes  now  or  hereafter  applying  to  lands  held  by  the  State 
Board  of  Education,  then  the  method  of  conveying  the  same 
shall  be  as  herein  set  out  and  not  otherwise. 

If  any  force,  then,  is  given  to  the  word  "herein",  as  incorporated  in  this 
section,  in  its  ordinary  signification  and  as  literally  accurate,  the  whole 
of  section  5  would  be  utterly  futile,  as  accomplishing  nothing  at  all,  be- 
cause, the  first  four  sections  of  the  act  would  have  accomplished  every- 
thing intended  by  the  Legislatui'e,  if  its  purpose  was  to  compel  the  State 
Board  of  Education  to  conform  to  the  act  of  1929.  In  other  words,  the 
General  Assembly,  in  section  5,  would,  as  its  words  purport,  have  created 
an  exception  to  the  act,  in  specific  terms,  and  then,  by  the  use  of  a  single 
word  "herein"  have  utterly  destroyed  this  exception.  We  cannot  impute 
such  folly  to  the  General  Assembly.  It  is  evident,  we  think,  that  at  some- 
time in  the  progress  of  the  bill  through  the  Legislature,  the  original  term 
"therein"  was  changed  to  "herein",  as  its  appears  in  the  printed  act. 
This  interpretation  of  the  act  makes  section  5  entirely  consistent  with 
itself.  A  literal  interpretation  would  make  section  5  wholly  insensible 
and  devoid  of  any  meaning  at  all. 

In  Fortmie  v.  Commissioners,  140  N.  C.,  322,  the  North  Carolina  Supreme 
Court  held: 

Where  the  language  used  is  ambiguous  or  admits  of  more 
than  one  meaning,  it  is  to  be  taken  in  such  sense  as  will  con- 
form to  the  scoge  of  the  act  and  effectuate  its  object.  The 
use  of  inapt,  inaccurate  or  improper  terms  or  phrases  will 
not  invalidate  the  statute,  provided  the  real  meaning  of  the 
Legislature  can  be  gathered  from  the  context  or  from  the 
general  purpose  and  tenor  of  the  enactment.  Clerical  errors 
or  misprisions,  which,  if  not  corrected,  would  render  the 
statute  unmeaning  or  incapable  of  reasonable  construction 
or  would  defeat  or  impair  its  intended  operation  will  not 
necessarily  vitiate  the  act,  for  they  will  be  corrected,  if  prac- 
ticable. Nor  will  mere  inadvertancies  or  omissions  have  that 
effect,  provided,  they  can  be  supplied  by  reference  to  the  con- 
text or  to  other  statutes,  and  the  true  reading  of  the  statute 
made  obvious  and  its  real  meaning  apparent. 

In  that  case,  the  court  read  into  another  and  distinct  act,  the  chapter 
reference  to  an  act,  when  the  only  reference  contained  it  was  to  a  section 
of  the  act,  ie— "Section  74  of  the  Public  Laws  1905." 

This  principle  has  been  applied  in  many  cases  since. 
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Where  the  statute  is  of  doubtful  meaning,  uncertain  or  ambiguous,  it  is 
not  to  be  construed  only  by  its  exact  language,  but  by  its  apparent  general 
purpose,  that  meaning  being  adopted  which  would  best  serve  to  execute  the 
design  and  purpose  of  the  act,  for  a  thing  within  the  intention  is  as  much 
within  the  statute  as  if  it  were  within  the  letter." 

Woods  V.  United  States,  16  Peters,  342. 

Bernier  v.  Bernier,  147  U.  S.,  242.  « 

State  V.  Earnhardt,  170  N.  C,  725. 

State  V.  Scott,  182  N.  C,  865. 

Mach.  Co.  V.  Sellers,  197  N.  C,  30. 

In  the  latter  case,  Adams,  Justice,  said: 

It  has  been  said  that  the  letter  of  the  law  is  its  body;  the 
•  spirit  its  soul ;  and  the  construction  of  the  former  should  never 
be  so  rigid  and  technical  as  to  destroy  the  latter. 

Smith  V.  Light  Co.,  198  N.  C,  614. 

In  the  instant  case,  as  we  think  we  have  hereinbefore  shown,  to  take  the 
word  "herein"  as  controlling  the  interpretation  of  this  section,  would 
utterly  destroy  the  purpose,  intent  and  spirit  of  that  section.  This  being 
true,  we  are  quite  clear  that  the  term  "herein",  by  some  misprision  or 
technical  error,  was  substituted  in  the  act  for  the  tei'm  "therein." 

Under  the  principles  established  in  the  above  cited  cases  and  in  numerous 
others,  which  might  be  cited,  we  are  clearly  of  the  opinion  that  the  act  of 
1929,  interpreted  properly,  does  not  affect  conveyances  made  by  the  State 
Boai^d  of  Education,  but  the  law,  as  it  existed  previous  to  that  act,  applies 
to  such  conveyances.  Particularly  is  this  true,  when  it  is  remembered 
that  the  Governor,  under  previously  existing  acts,  acted  in  the  conveyance 
in  behalf  of  the  State  Board  of  Education.  This  is  probably  why  the 
General  Assembly  excepted  the  State  Board  of  Education,  in  section  5  from 
the  provisions  of  the  act  of  1929. 

See,  also 

Barrett  v.  Van  Pelt,  268  U.  S.,  85. 
Fleischmann  Const.  Co.  v.  U.  S.,  270  U.  S.,  349. 


OPINIONS  TO  COMMISSIONER  OF  REVENUE 


Motor  Vehicles — Dealers  Plates 
.  17  September,  1928. 

You  state  that  some  persons  are  claiming  that  second  hand  dealers,  who 
are  transferees  of  the  registered  vehicle,  must,  in  operating  the  car  for 
demonstration  purposes,  not  only  keep  the  license  tag  of  the  original  owner 
on  the  car,  but  also  the  dealer's  plate. 

The  question  is  not  free  from  doubt,  but  we  think  the  better  view  is  that 
he  attaches  the  dealers  plate  to  the  car,  leaving  thereon  the  plate  of  the 
original  owner  when  he  operates  it  for  demonstration  purposes.  The  last 
clause  of  the  Act,  chapter  122  Public  Laws  of  1927,  charges  the  dealers 
$25.00  for  the  first  plate  and  then  allows  them  to  have  as  many  additional 
plates  as  they  please  for  $1.00  each.  Sub  section  (c)  of  section  13  prohibits 
the  transfer  of  a  number  plate  from  one  vehicle  to  another,  except  under 
conditions  not  material  to  the  discussion.  Sub  section  (c)  of  section  15  of 
the  Act  declares  that  when  the  transferee  of  the  vehicle  is  a  dealer  who 
holds  the  same  for  re-sale  and  operates  it  only  for  purposs  of  demonstra- 
tion under  the  dealers  number  plate,  he  shall  not  be  required  to  register 
the  vehicle  or  forward  the  certificate  of  title  to  the  department,  etc. 

This  seems  to  permit  the  dealer,  under  such  circumstances,  to  operate 
the  car  under  one  of  his  dealer's  plates  for  demonstration  purposes  with- 
out any  other  plate  being  upon  the  car.  When  the  car  is  sold,  the  transfer 
both  of  the  title  and  of  the  plate  is  provided  for  under  sub  section  (c)  of 
section  13  of  the  Act. 


Inheritance  Tax — Deduction — Commissions 

19  October,  1928. 

Among  the  deductions  allowed  in  calculating  inheritance  tax  is  the  com- 
missions of  Executors  and  Administrators  actually  allowed  and  paid. 

C.  S.  157  is  the  statute  which  regulates  the  allowance  of  commissions  to 
Executors  and  Administrators.  The  limit  of  such  commissions  is  declared 
to  be  not  exceeding  5%  upon  the  amount  of  receipts  and  expenditures  which 
shall  appear  to  be  fairly  made  in  the  course  of  the  administration.  It  is 
declared  further:  "Such  commissions  are  authorized  and  directed  to  be 
allowed  by  the  Clerk  of  the  Siiperior  Court,  when  the  final  account  of  the 
representative  entitled  is  filed  for  settlement  or  by  any  judge  of  the 
Superior  Court  or  Commissioner,  appointed  by  such  court,  to  take  and 
state  an  amount  of  the  assets  of  any  decedent,  in  the  hands  of  his  repre- 
sentative upon  a  plea  of  fully  administered." 

It  is  clear  from  this  quotation  that  the  clerk  is  to  make  the  allowance 
only  when  the  final  account  of  the  Executor  is  filed  for  settlement.  The 
action  of  the  clerk  in  fixing  the  commissions,  under  such  circumstances,  is 
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a  judgment  in  practical  effect,  though  not  directly  in  form.  It  cannot,  for 
this  reason,  be  collaterally  impeached.  Anyone  interested  in  this  allow- 
ance of  commissions  shall  intervene  before  the  clerk  and  make  his  conten- 
tions as  to  the  same,  then  and  there.  If  such  person  is  aggrieved,  they  can, 
then,  appeal  to  the  Superior  Court. 

Bank  v.  Bank,  126  N.  C,  531. 

If,  therefore,  the  clerk  in  the  instant  case  has  made  an  order,  allowing 
Mr.  Cole  the  $5,000.00  as  commissions,  which  Mr.  Cole  as  Executor  of  the 
Steele  estate  claims  as  a  deduction  from  the  inheritance  tax,  then,  unless 
you  intervene  in  some  way  and  get  the  clerk  to  modify  his  order  in  this 
regard,  the  $5,000.00  would  be  the  deduction  to  be  allowed  Mr.  Cole  in  the 
payment  of  the  inheritance  tax. 

That  an  Executor  is  not  entitled  to  any  commission  on  specific  articles 
received  by  him  and  delivered  to  a  legatee,  is  a  clear  and  long  established 
law. 

S%)ruill  V.  Cannon,  22  N.  C,  400. 

Walton  V.  Avery,  Idem,  405. 

Scroggs  v.  Stephenson,  100  N.  C,  354. 

If,  therefore,  in  the  instant  case,  in  calculating  the  commissions  due  the 
executor,  the  clerk  has  allowed  specific  legacies  as  receipts  and  the  de- 
livery of  them  to  the  legatee  as  a  disbursement,  his  judgment  was  wrong. 
We  suggest,  therefore,  that  you  take  the  matter  up  with  the  clerk  of  the 
court  and  induce  him  to  modify  his  order  in  that  regard.  If  the  order  was 
made  we  think  you  could  not  impeach  it  collaterally. 


Fur  Dealers — Itinerants 

2    November,    1928. 

The  letter  of  the  North  Carolina  Hide  and  Fur  Company  to  you  of  date 
of  October  18,  1928,  seems  to  be  a  complaint  against  other  itinerant  dealers 
for  failing  to  pay  the  county  tax  in  each  county  in  which  they  do  business. 

This,  of  course,  is  the  fault  of  the  sheriff  of  the  county.  If  he,  however, 
neglects  to  do  his  duty  in  this  regard,  the  person  who  does  business  as  an 
itinerant  dealer  in  furs  in  a  particular  county,  without  having  obtained 
from  the  sheriff  a  license  and  without  having  that  license  with  him  before 
he  does  business,  is  guilty  of  a  misdemeanor  under  section  182  of  the 
Revenue  Act  and,  also,  under  section  184. 

We  suggest  that  you  bring  this  matter  to  the  attention  of  the  counties 
in  which  this  itinerant  business  is  transacted  and  call  the  attention  of  the 
sheriff  to  these  particular  sections.  Of  course,  the  whole  thing  means  that 
when  an  itinerant  fur  dealer  goes  into  a  county,  he  must  apply  to  the 
sheriff  of  the  county  for  county  license,  else  he  will  subject  himself  to 
prosecution. 
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License  Tax — Outdoor  Advertising 

24  November,  1928. 

Section  151  of  the  Revenue  Act  of  1927  levies  an  annual  occupation 
tax  upon  those  engaged  in  the  business  of  outdoor  advertising  by  means 
of  sign  boards,  poster  boards  or  painted  bulletins  erected  upon  the  ground, 
etc. 

The  Highw^ay  Light-house  Company  under  contract  with  the  Highway 
Commission  has  undertaken  to  put  upon  the  highway  right-of-way  at  dan- 
ger points  designated  by  the  Highway  Commission  warning  signs  which 
operate  day  and  night.  The  kind  and  character  of  these  light-house  signs 
are  determined  by  the  State  Highway  Commission. 

The  Company  is  the  only  company  allowed  to  put  such  signs  on  the 
highway  itself  and  it  is  allowed  to  put  them  only  at  the  points  designated 
by  the  Highway  Commission.  They  are  of  such  a  character  that  they  are 
of  very  great  benefit  to  those  using  the  highways  either  day  or  night,  be- 
cause they  give  notice  of  danger  points.  These  danger  points,  as  herein- 
before said,  can  be  designated  only  by  the  State  Highway  Commission, 
and  the  Company  can  erect  these  signs  only  at  points  so  designated  by  the 
Highway  Commission. 

We  think  that  under  circumstances  of  this  sort  they  have  been  selected 
by  the  Highway  Commission  for  the  purpose  of  giving  notice  of  the  danger 
points,  and  in  doing  so,  are  acting  for  and  in  behalf  of  the  Highway  Com- 
mission. The  Commission  pays  them  nothing  for  the  erection  of  these 
signs,  but  permits  them  to  paint  advertisements  upon  the  signs  so  erected 
in  order  that  they  may  be  compensated  for  the  danger  signs  thus  erected 
by  them. 

Under  such  circumstances,  we  do  not  regard  this  Company  as  engaging 
in  the  business  of  outdoor  advertising  by  means  of  sign  boards,  poster 
boards  or  painted  bulletins.  Consequently,  in  the  opinion  of  this  office  they 
are  not  liable  for  the  occupation  tax  imposed  by  section  151  of  the  Revenue 
Act  of  1927. 


Franchise  Tax — Method  of  Assessment 

18  December,   1928. 
Re:     Franchise — Tax — Eureka  Lumber  Co. 

This  Lumber  Company  has  issued  and  outstanding  3910  shares  of  stock 
at  the  par  value  of  $100  each,  making  its  total  issued  and  outstanding  stock 
$391,000.00.  It  has  a  surplus  credit  on  its  books  of  $339,870.42,  making  a 
total  of  capital  and  surplus  of  $730,870.42. 

Included  in  this  surplus  are  tax  exempt  bonds  valued  at  $92,114.05.  Its 
real  and  personal  property  is  assessed  locally  for  taxation  at  $758,679. 
This  sum,  of  course,  does  not  contain  the  value  of  the  tax  exempt  bonds, 
just  referred  to. 

The  question  propounded  upon  this  is,  what  franchise  tax  is  due  by  the 
Lumber  Company  under  section  210  (2)  of  the  Revenue  Act  of  1927?     The 
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preceding  sub  section  (1)  requires  a  report  from  such  domestic  corpora- 
tion upon  the  various  items  set  out  in  that  sub  section.  When  that  report 
comes  in,  the  Commissioner  of  Revenue,  after  finding  it  to  be  correct,  is 
required  on  or  before  the  first  Monday  of  August  to  determine  the  value 
of  issued  and  outstanding  capital  stock,  surplus  and  undivided  profits  of 
each  such  corporation.  In  this  determination,  however,  he  is  not  allowed 
to  find  such  value  in  excess  of  the  amount  of  such  capital  stock,  surplus 
and  undivided  profits  as  shown  by  the  books  of  such  corporation.  In  other 
words,  he  may,  after  an  examination  of  the  report,  increase  this  valuation, 
if  he  deems  it  necessary,  but  cannot  exceed  the  book  value  of  the  same  as 
appears  upon  the  books  of  the  corporation.  After  he  arrives  at  this  value, 
— in  the  instant  case  $730,870.42, — he  is  allowed  to  consider  the  assessed 
value  of  all  the  property  of  the  company  in  this  State  for  the  year  in  which 
such  I'eport  is  made.     In  the  instant  case,  the  amount  is  $758,679. 

Now,  it  is  declared  in  the  section  that  the  amount  ascertained  as  the 
value  of  the  capital  stock,  surplus  and  undivided  profit  is  to  be  in  no  case 
less  than  the  par  value  of  the  capital  stock  of  the  corporation  (which  has 
no  application  to  the  instant  case)  and  it  shall  not,  in  addition  to  this,  be 
less  than  the  assessed  value  of  all  the  property  of  the  company  in  this 
State  for  the  year  in  which  the  report  is  made.  If,  therefore,  the  assessed 
value  of  the  property  is  greater  than  the  assessed  value  of  the  capital  stock, 
surplus  and  undivided  profits,  that  assessed  value  is  to  be  taken  as  a 
standard  upon  which  the  franchise  tax  of  1/10  of  1%  per  hundred  is  to 
be  levied.  If  the  total  book  value  of  the  capital  stock,  surplus  and  un- 
divided profits  is  greater  than  the  value  of  the  property  assessed  for  taxa- 
tion, then  this  is  to  be  taken  as  a  standard  upon  which  is  to  be  calculated 
the  franchise  tax  of  1/10  of  1%.  This  is  apparent  from  the  concluding 
clause  of  the  section :  "And  after  ascertaining  the  value  of  the  capital  stock, 
surplus  and  undivided  profits  of  the  corporation  as  provided  and  subject 
to  the  limitation  set  out  in  this  Act  shall  enter  for  collection  a  franchise 
tax  of  1/10  of  1%  thereon." 

One  of  the  express  limitations  set  out  in  the  Act  is  that  this  amount  of 
capital  stock,  surplus  and  undivided  profits  shall  be  in  no  case  less  than 
the  assessed  value  of  all  property  of  the  corporation.  So,  in  the  instant 
case,  the  assessed  value  of  the  property  of  the  Lumber  Company  is  to  be 
taken  as  the  measure  of  the  franchise  tax.  In  doing  this,  of  course,  the 
value  of  the  bonds  exempted  from  taxation,  $92,114.05,  must  not  be  added 
to  the  assessed  value.  They  cannot,  in  any  way,  constitute  any  part  of  the 
assessed  value,  in  the  opinion  of  this  office. 

Applying  these  rules,  the  amount  of  franchise  tax,  in  the  instant  case, 
should  be  $758.68, 


License  Tax — Combination  Radio  and  Graphophone 

3  April,  1929. 

We  have  been  asked  by  your  office  to  interpret  section  147  of  the  Revenue 
Act,  in  relation  to  the  combination  radio  and  graphophone. 

We  have  inspected  one  of  these  instruments  in  a  music  store  in  Raleigh 
and  find  that  it  is,  in  reality,  a  single  cabinet  containing  a  radio  with  an 
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attachment  at  its  top  by  which  the  records  of  graphophones  or  victrolas 
may  be  played.  The  machine  through  which  these  records  are  played  is 
connected  with  the  radio  and  the  radio  is  certainly  much  the  larger  part 
of  the  machine.  The  graphophone  attachment  is  purely  incidental  to  the 
radio  and  is  operated  by  electricity. 

Section  147  taxes  dealers  in  graphophones,  victrolas  or  other  instru- 
ments using  disk  or  cylinder  records,  Fifty  ($50.00)  Dollars  per  annum. 
Sub  section  (d)  of  the  same  section  taxes  dealers  in  radio  instruments  and 
radio  instrument  accessories,  Fifty    ($50.00)    Dollars  per  annum. 

In  the  instant  case,  a  single  cabinet  contains  the  radio  which  occupies 
much  the  larger  part  of  the  space  of  the  cabinet  and  upon  its  top  is  the 
graphophone  attachment.  If  we  should  be  guided  by  the  essential  fea- 
tures of  this  instrument,  the  intricacy  of  its  machinery  and  the  cost  of  its 
production,  the  radio  would  greatly  over  shadow  the  graphophone  feature. 
In  a  certain  sense  this  is  not  a  graphophone  or  victrola  instrument.  In 
all  its  senses,  however,  it  is  a  radio  instrument  with  a  graphophone  ac- 
cessory. 

We  suggest,  therefore,  as  a  method  of  meeting  the  difficulty,  that  you 
tax  it  as  a  radio  instrument,  leaving  it  to  the  Legislature  at  some  future 
session  to  put  these  instruments  in  a  class  by  themselves  for  the  purpose 
of  taxation. 


License  Tax— Automobile  Tires — Wholesale 

3  April,  1929. 

In  your  letter  of  April  3rd,  you  inquire  whether  or  not  a  manufacturer 
in  this  State  of  automobile  tires,  selling  thg  same  to  the  retail  trade  in  this 
State,  is  liable  as  a  wholesale  dealer  under  section  153  (c)  of  the  Revenue 
Act. 

Very  clearly,  we  think,  he  is  so  liable.  He  is  not-  taxed  as  a  manufac- 
turer but  he  is  taxed  as  selling,  distributing  or  delivering  tires  at  whole- 
sale. 


Income  Tax — Royalties  from  Patents 

4  April,  1929. 

It  seems  that  one  Mr.  P.  invented  a  so-called  clip,  which  is  a  means  of 
fastening  the  wood  floors  of  railroad  cars  to  their  under-lying  steel  sill. 
This  article  was  patented  by  Mr.  S.,  we  suppose  in  the  name  of  Mr.  P.,  for 
P.  conveyed  to  S.  one-half  interest  in  the  patent  so  issued.  S.  received 
certain  royalties  for  this  patented  invention,  and  you  request  of  this  office 
an  opinion  as  to  whether  or  not  the  royalties  so  received  are  subject  to  the 
North  Carolina  Income  Tax,  Mr.  S.  being  so  located  as  to  require  him  to 
report  his  income  to  your  office. 

It  has  been  held  in  a  number  of  cases  that  rights  secured  by  patents 
cannot  be  taxed  by  a  State  without  the  consent  of  Congress. 

Weber  v.  Virginia,  103  U.  S.,  344. 
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The  State  can  tax  those  selling  any  patent  i-ight  or  formula  for  the 
privilege  of  selling  the  same  in  the  State.  This  is  done  by  section  163  of 
the  Revenue  Act  of  1927. 

Patterson  v.  Kentucky,  97  U.  S.,  501. 

Weber  v.  Virginia,  Supra. 

Allen  V.  Riley,  203  U.  S.,  347. 

Ozan  Lumber  Co.  v.  National  Bank,  207  U.  S.,  351. 

A  tax,  however,  upon  the  income  derived  from  property  is,  in  necessary 
effect,  a  tax  or  burden  upon  that  property,  itself.  For  this  reason,  among 
others,  the  Supreme  Court  of  the  United  States  in 

Long  V.  Rockwood,  277  U.  S.,  142. 

held  that  royalties  received  by  a  patentee  for  the  use  of  the  article  cannot 
be  subjected  to  income  tax  by  any  State.  We  think  the  fact  that  S.  is  an 
assignee  of  one-half  interest  in  this  patent  right  would  not  take  him  with- 
out the  rule  which  exempts  the  income  arising  from  royalties  derived  from 
the  sale  of  patent  rights,  or  use  of  the  patent  rights,  from  taxation. 


Income  Tax — Deduction 

4  April,  1929. 
You  state  in  your  letter  of  April  3rd: 

In  1926  the  Duke  Power  Company  was  a  foreign  corporation 
not  operating  in  North  Carolina  nor  even  filing  a  return  in 
this  State.  The  Southern  Power  Company,  another  foreign 
corporation,  was  operating  in  North  Carolina  and  paid  a  tax 
to  this  State  on  a  certain  portion  of  their  income.  The  Duke 
Power  Company  owned  a  considerable  block  of  stock  in  the 
Southern  Power  Company. 

The  resident  stockholders  in  the  Duke  Power  Company 
claim  that  a  portion  of  their  dividends  received  from  the 
Duke  Power  Company  is  not  taxable  by  reason  of  the  fact 
that  the  income  of  the  Duke  Power  Company  was  from  divi- 
dends received  from  the  Southern  Power  Company,  it  having 
paid  to  this  State  on  a  certain  proportion  of  its  income. 

We  think  it  entirely  clear  that  the  resident  stockholder  in  the  Duke 
Pawer  Company  cannot  claim  any  deduction  from  their  income  tax  by 
reason  of  their  ownership  of  the  stock  in  the  Duke  Power  Company,  under 
the  circumstances  hereinbefore  detailed.  Such  dividends  plainly  do  not 
come  within  the  description  of  dividends  allowed  to  be  deducted  under  sub 
section  5  of  section  306  of  tlie  Revenue  Act  of  1925,  the  law  applicable  to 
the  instant  situation. 


License    Tax — Installment    Paper    Dealers 

3   May,   1929. 

I  am  in  receipt  of  your  letter  of  April  26,  with  copy  of  letter  of  General 
Motors  Acceptance  Corporation  of  date  April  19. 
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I  am  of  opinion  that  sub  section  (d)  of  section  148,  "This  section  shall 
not  apply  to  corporations  organized  under  the  State  and  National  banking 
laws",  does  not  exempt  General  Motors  Acceptance  Corporation  and  the 
business  conducted  by  it  from  the  operation  of  section  148,  Revenue  Act 
of  1929.  Pretermitting  a  consideration  of  any  differences  between  the 
type  of  business  conducted  by  General  Motors  Acceptance  Corporation 
and  that  of  a  bank,  I  am  of  opinion  that  the  expression,  "the  State",  in  sub 
section   (d)  has  reference  to  the  State  of  North  Carolina. 


Income  Tax — Copyright 


In  re:     Pathe  Exchange,  Inc. 


13  May,  1929. 


This  seems  to  be  an  application  for  refund  of  Income  Taxes  voluntarily 
paid  by  this  exchange  previous  to  the  decision  in  Long  v.  Rockwood,  277 
U.  S.,  142. 

Of  course,  the  Exchange  has  no  legal  right  to  re-claim  taxes  so  paid, 
whether  the  payment  was  based  upon  mistake  of  fact  or  of  law.  As  to 
Income  Tax  for  the  year  1929,  this  tax  payer  would,  of  course,  under  Long 
V.  Rockwood,  be  protected  from  paying  income  tax  upon  its  receipts  strictly 
from  royalties  arising  from  a  license  to  manufacture  or  sell  a  copyrighted 
record.  We  think  royalties,  strictly  so-called,  from  copyrights  are  no 
less  protected  from  State  taxes  than  royalties,  strictly  so-called,  from 
patent  rights.  There  is  a  marked  distinction,  however,  between  income 
derived  from  the  sale  of  a  copyrighted  material  object  and  that  derived 
from  the  sale  of  the  copyright,  itself.  The  statute,  in  section  41-35  Stat. 
(U.  S.)   1084,  recognizes  this  distinction.     It  declares: 

Copyright   is   distinct   from   the   property   in   the    material 
object  copyrighted. 

We  can  best  illustrate  this  distinction  by  a  concrete  instance.  If  I 
purchase  a  copyrighted  book,  there  is  no  restriction  upon  my  right  to  sell 
the  book,  itself,  if  I  choose  to  do  so,  after  having  read  it.  I  cannot  copy 
the  book  and  publish  it  for  my  own  benefit.  I  cannot  use  material  part 
of  it  in  any  composition  of  my  own  in  such  way  as  to  make  it  a  part  of 
my  own  book  for  publication  and  sale. 

So,  whether  or  not  the  Pathe  Exchange  is  liable  for  Income  Tax  depends 
upon  whether  that  Income  Tax  is  derived  from  the  sale  or  leasing  of  the 
copyrighted  article,  as  distinct  from  a  royalty  received  for  its  use  or  from 
the  privilege  of  reproduction.  It  appears,  then,  that  it  is  material  to  dis- 
cover what  are  the  facts  of  the  matter,  in  determining  whether  the  income 
of  the  Exchange  is  subject  to  tax. 

We  suggest,  therefore,  that  you  permit  Mr.  DeWitt  to  present  his  evi- 
dence, as  requested  in  his  letter  of  May  8  to  you. 
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Theft  Bureau — Act  of  1929 

14  May,  1929. 

In  your  letter  of  May  14  you  make  reference  to  the  statutory  provisions 
under  which  a  theft  bureau  has  been  set  up  in  the  motor  vehicle  depart- 
ment. You  also  call  my  attention  to  the  act  of  the  General  Assembly  of 
1929  providing  for  the  creation  of  a  State  Highway  Patrol.  Upon  this 
you  ask  if  the  duties  heretofore  performed  by  the  theft  bureau  of  the  motor 
vehicle  department  have  been  transferred  to  the  State  Highway  Patrol. 

I  am  of  opinion  that  the  act  of  1929  does  not  so  operate  and  does  not 
repeal  the  statutes  under  which  the  motor  vehicle  department  has  been 
performing  duties  heretofore  conferred  upon  it  by  the  opposite  statutes. 


Income   Tax — Deductions — Federal  Tax 

21  May,  1929. 
The  letter  of  Mr.  E.,  dated  May  18,  claims  that  your  Department  ex- 
ceeded its  legal  authority  when  you  refused  to  permit  the  deduction  of  the 
Federal  Income  Tax.     Sub  section  4  of  section  322  of  the  Revenue  Act  of 
1927.     That  sub  section  is  as  follows: 

In  computing  net  incomes  there  shall  be  allowed  as  deduc- 
tions: 

4.  Taxes  for  the  income  year,  except  taxes  on  income,  in- 
heritance taxes,  the  taxes  assessed  for  local  benefit  of  a  kind 
tending  to  increase  the  value  of  the  property  assessed. 

From  the  beginning  of  our  income  tax  laws  in  1921,  your  Department 
has  invariably  interpreted  this  sub  section  as  excluding  Federal  income 
tax  as  an  allowable  deduction.  This  interpretation  of  the  Revenue  Act  of 
1921  was  based  not  only  upon  the  inclusive  terms,  "income  taxes",  but  also 
upon  the  context  of  those  terms  as  contained  in  the  Revenue  Acts  of  1921 
and  1923.  In  those  two  Revenue  Acts  the  words  used,  so  far  as  material, 
were  as  follows: 

Except  taxes  on  income  and  war  profits  and  excess  profits 
taxes. 

All  these  were  taxes  assessed  and  collected  by  the  Federal  Government. 
The  Congress  having  eliminated  these  taxes  in  1925,  the  exception  in  our 
Revenue  Act  also  eliminated  them,  but  this  did  not  in  any  way  affect  the 
interpretation  of  the  act  of  1925,  that  the  income  taxes  included  Federal 
taxes. 


License  Tax — Dealing  in  Installment  Papers 

22  May,  1929. 
In  your  letter  of  May  21  you  enclose  copy  of  a  letter  written  to  you  by 
Mr.   George   G.    Mead,   an   attorney   of   Detroit,   Michigan.     The    question 
that  Mr.  Mead  propounds  to  your  office  is  as  follows: 


164  BIENNIAL    REPORT    OF    THE    ATTORNEY    GENERAL 

If  a  finance  company  does  not  operate  a  branch  in  North  Carolina  but 
operates  in  some  other  State  and  purchases  paper  in  another  State  origi- 
nating in  North  Carolina  (with  a  lien  reserved  or  taken  upon  personal 
property  located  in  this  State  to  secure  the  payment  of  such  obligation), 
will  the  tax  provided  in  section  148  of  the  Revenue  Act  of  1929  apply  to 
that  class  of  paper? 

It  is  entirely  clear  that  sub  section  (a)  of  section  148  does  not  apply  to 
this  transaction,  for  the  finance  company  is  not  engaged  in  the  business  of 
dealing  in  installment  paper  in  the  State  or  North  Carolina;  consequently, 
the  annual  license  tax  of  $100  could  not  be  collected  from  this  finance  com- 
pany. 

We  think,  however,  that  sub  sections  (b)  and  (c)  of  the  act  would  apply 
to  this  transaction  only  to  this  extent:  That  the  finance  company  could  not 
resort  to  the  courts  of  North  Carolina  to  enforce  the  lien  reserved  upon 
personal  property  located  in  the  State  without  complying  with  the  pro- 
visions of  sub  section  (b)  and  paying  the  tax  of  one-fourth  of  one  per  cent 
of  the  obligations  dealt  in.  It  could,  of  course,  purchase  these  obligations 
in  another  State  and  receive  payment  upon  the  same  without  subjecting 
itself  at  all  to  the  payment  of  any  tax.  But  when  it  comes  to  the  State 
of  North  Carolina  after  such  purchase  and  resorts  to  the  courts  of  that 
State  to  enforce  its  lien,  then  it  seems  that  the  person  against  whom  the 
action  is  brought  could  plead  sub  section  (c)  in  bar  of  any  recovery  in  the 
absence  of  a  showing  that  the  company  had  paid  the  one-fourth  of  one 
per  cent  of  the  face  value  of  such  obligations,  as  provided  in  sub  section 
(b).  Such  an  interpretation  of  the  act  would  not  give  it  any  extra  ter- 
ritorial force.  It  is  only  when  the  company  comes  to  the  State  that  it 
subjects  itself  to  the  laws  of  the  State. 


Income  Tax — The  Latta  Estate 

25  May,  1929. 
In  re:     Estate  E.  D.  Latta 

There  are  certain  fundamental  facts  appearing  in  the  record  of  this 
case,  which  must  be  dealt  with  to  determine  whether  the  estate,  itself, 
should  pay  income  tax. 

There  can  be  no  doubt  that  Mr.  Latta  created  an  active  trust  by  his 
will.  His  son,  E.  D.  Latta,  Jr.,  is  trustee  of  this  estate  and  has  authority 
to  invest  and  re-invest  the  funds  created  and  to  pay  over  certain  incomes 
to  particular  individuals  as  set  out  in  the  will. 

There  can  be  no  doubt  that,  under  section  315  of  the  Revenue  Act,  this 
estate,  as  a  unit,  is  as  much  liable  to  income  tax  as  are  individuals,  under 
section  310  or  corporations,  under  section  311.  The  trustee,  under  the 
will,  is  a  resident  fiduciary  having  funds  in  charge  for  the  benefit  of  the 
objects  of  Mr.  Latta's  bounty,  as  set  out  in  his  will.     See  section  327. 

Sub  section  (a)  of  section  315,  it  seems  to  us  clear,  was  not  intended  to 
affect  the  principle.     That  sub  section  is  as  follows: 
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That  part  of  a  net  income  of  estates  or  trusts  which  has 
not  become  distributable  during  the  income  year. 

That,  of  course,  means  that  that  part  of  the  net  income  is  taxable  in  the 
hands  of  the  distributee,  it  having  been  received  during  the  income  year. 
In  the  instant  case,  however,  the  trust  fund  itself  is  a  unit.  It  must  neces- 
sarily earn  income  before  that  income  can  be  distributable  to  the  bene- 
ficiaries under  the  will.  It  is  assumed  throughout  that  this  trust  estate, 
as  a  unit,  earns  year  by  year  sufficient  to  meet  the  various  incomes  for 
beneficiaries  provided  in  the  will.  This  being  true,  it  is  not  at  all  material 
to  the  determination  of  the  liability  of  the  estate  for  income  tax  whether 
the  income  for  the  beneficiaries  is  to  be  considered  technical  annuities  or 
not.  That  question  only  arises  where  there  is  a  controversy  between  the 
beneficiaries  under  the  will  and  the  trustee,  as  to  which  of  them  should 
pay  the  income  tax.  There  can  be  no  doubt,  we  think,  that  the  trust 
estate,  as  a  unit,  is  liable  for  this  income  tax.  Whether  its  payment  in  any 
particular  reduces  the  annuity  of  the  individual  beneficiary  or  not  is,  in 
our  opinion,  a  question  that  does  not  concern  the  State. 

See  Farrer  v.  Loveless,   9  British  Ruling   Cases,   559,  with 
note  at  565. 

We,  therefore,  agree  with  you  that  the  income  earned  by  the  corpus  of 
the  estate  while  held  by  the  executor  is  taxable  income  within  the  mean- 
ing of  our  Income  Tax  Law. 


Weights  and  Measures — Act  op  1929 

5  June,  1929. 

You  request  of  this  office  an  interpretation  of  the  act  of  the  recent  Gen- 
eral Assembly,  levying  a  tax  upon  measuring  devices  in  the  State  of  North 
Carolina,  particularly  with  reference  to  certain  larger  gasoline  companies 
who  supply,  through  lease  or  otherwise,  certain  measuring  devices  for 
gasoline. 

The  act  of  1929  provides  a  substitute  for  the  inspection  tax  fee  for  the 
examination  of  all  devices  in  North  Carolina  to  ascertain  quantity,  dimen- 
sion, etc.,  under  chapter  261  P.  L.  1927.  The  article  of  the  United  States 
Constitution  which  permits  an  inspection  tax  is  article  1,  section  10,  clause 
2,  and  reads  as  follows: 

No  State  shall,  without  the  consent  of  Congress,  lay  any 
imposts  or  duty  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  inspection  laws. 

This  inspection  is  an  examination  of  particular  articles  made  by  law 
subject  to  such  examination,  with  its  object  to  prevent  imposition  on  the 
public  generally.  Certainly,  the  object  of  the  act  of  1927  was  to  prevent 
imposition  upon  the  public  generally  by  the  use  of  false  weights  and 
measures. 


I 
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It  is  very  clear  that  the  right  to  inspect  existed  in  the  instant  case,  and 
it  is  also  equally  clear  that  the  State  may  levy  such  tolls  upon  the  articles 
themselves  as  will  pay  the  reasonable  cost  of  inspection. 

There  are  numerous  cases  in  the  U.  S.  Supreme  Court  sustaining  this 
right  of  inspection  by  the  State,  even  of  articles  in  interstate  commerce, 
including  two  from  North  Carolina: 

Patapsco-Guano  v.  Board  Agriculture,  171  U.  S.,  345. 
Red  "C"  Oil  Co.  v.  North  Carolina,  222  U.  "S.,  380. 

The  act  of  1929  evidently  intended  to  change  the  method  of  collecting 
inspection  tax  upon  measuring  devices.  It  imposes  an  annual  tax  upon 
those  selling  such  measuring  devices  or  delivering  the  same  in  North 
Carolina. 

In  section  3  it  states  that  the  money  derived  from  the  aforesaid  license 
taxes  shall  constitute  a  special  fund  in  the  State  Treasurer's  Office,  to  be 
designated  a  "Special  uniform  weights  and  measures  fund".  This  fund 
shall  be  used  for  the  same  purpose  as  the  fees  provided  for  in  chapter  261 
P.  L.  1927  and  in  lieu  thereof.  The  fund  provided  by  the  act  of  1927 
was  clearly  and  distinctly  an  inspection  tax.  The  fund  provided  by  the  act 
of  1929,  it  seems,  remains  also  an  inspection  tax.  Now,  it  is  also  positively 
determined  by  the  U.  S.  Supreme  Court  that  where  the  right  of  inspection 
exists,  the  State  may  levy  such  tolls  upon  the  articles  themselves  as  will 
pay  a  reasonable  cost  of  inspection.  That  reasonable  cost  is  not  to  be 
measured  in  golden  scales. 

There  is  no  means  for  determining  whether  tolls  in  the  instant  case 
are  excessive,  under  this  rule,  until  there  is  a  practical  test.  If,  upon  this 
practical  test,  the  income  derived  from  the  act  of  1929  should  be  excessive, 
under  this  rule,  then  the  act  would  be  a  simple  revenue  measure,  subject 
to  all  the  limitations  of  the  Federal  Constitution.  In  this  light,  the  con- 
cluding clause  of  section  3  would  not,  necessarily,  convert  the  act  into  a 
revenue  measure,  pure  and  simple.     That  concluding  clause  is: 

At  the  end  of  each  biennium,  the  unexpended  and  unen- 
cumbered balance  of  said  special  fund  shall  lapse  into  the 
general  fund  of  the  State. 

If  we  assume,  at  the  outstart,  that  the  act  of  1929  is,  and  was  intended 
to  be,  a  revenue  measure  simply,  then,  of  course,  it  could  not  impose  any 
tax  upon  those  engaged,  strictly,  in  commerce  between  States. 

For  some  reason,  the  General  Assembly,  in  the  act  which  finally  became 
a  law,  struck  out  one  of  the  vital  terms  used  in  the  act  when  introduced. 
As  originally  written,  it  taxed  the  business  of  selling  or  using  measuring 
instrumentalities.  As  enacted,  it  taxed  only  the  business  of  selling  or 
delivering.  It  is  true  that  the  terms,  "and/or"  between  selling  and  de- 
livering, are  used.  We  regard  this  innovation  upon  our  tax  laws  as  ut- 
terly vicious.  If,  however,  we  construe  this  form  of  words  as  permitting 
the  use  of  "or,"  or  "and,"  which  ever  one  may  best  effectuate  the  in- 
tention of  the  Legislature,  then  applying  this  rule  of  construction,  the 
word  properly  to  be  used  is  "or,"  and  "and"  has  no  signification  in  the 
sentence.     This  being  true,  there  are  two  businesses  taxed  in  the  section: 
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1.  Selling  measuring  devices. 

2.  Delivering  measuring  devices. 

If,  therefore,  the  Gulf  Refining  Company  keeps  stored  in  the  State  these 
gasoline  standards  and  leases  them  to  the  filling  station  proprietors  through- 
out the  State,  it  is  a  distributor  within  the  meaning  of  the  act  and  would 
be  liable  for  the  tax.  If,  however,  these  gasoline  standards  are  kept  with- 
out the  State  and  are  leased  to  individual  lessees  for  a  consideration  and 
are  brought  into  the  State  and  there  installed  at  the  various  filling  stations 
by  the  lessor,  there  would  be  still  a  liability  to  the  tax,  because  they  would 
not  have  been  delivered  until  the  installation  had  been  complete,  and  that 
act  would  have  been  performed  in  the  State  of  North  Carolina.  If,  how- 
ever, that  company  stored  without  the  State  and  leased  to  individual 
owners  of  any  filling  station,  with  the  lessee  to  install  them,  the  Gulf  Com- 
pany could  not  be  made  subject  to  the  tax.  As  a  whole,  the  act  as  orig- 
inally drawn  particularly  contemplated  the  payment  of  the  tax  by  the 
wholesale  distributor  only  as  a  relief  to  the  purchaser  or  lessees  using 
these  measuring  devices,  if  the  act  should  be  construed  as  a  strict  revenue 
measure.  As  written  now,  the  wholesale  distributors  tax  is  one  which 
can  be  enforced  only  when  its  enforcement  would  not  burden  interstate 
commerce. 


Gasoline  Tax — Operation  on  Highways 

20  June,  1929. 

It  appears  from  your  letter  of  June  18,  in  connection  with  the  enclosed 
letter  of  the  Raleigh  Granite  Company,  that  the  Raleigh  Granite  Company 
is  claiming  a  refund  of  the  gasoline  tax  paid  upon  gasoline  consumed  in 
its  trucks. 

These  trucks  were  shipped  to  Rolesville  Quarry  by  rail  to  the  Granite 
Company's  siding  at  Lassiter.  They  were  unloaded  and  have  not  been 
operated  off  the  property  of  this  company.  They  weigh  seven  or  eight 
tons,  each,  without  any  load.  On  account  of  their  weight,  it  would  be 
illegal  to  operate  these  trucks  on  the  public  highways. 

Section  9  of  the  Gasoline  Tax  Act,  chapter  93  of  the  P.  L.  1927,  permits 
a  refund  of  the  gasoline  tax,  when  used  in  machines,  except  in  motor 
vehicles  designed  for  operation,  or  intended  to  be  operated,  in  whole  or 
in  part,  upon  any  of  the  public  highways,  streets  or  alleys  of  this  State. 

Before  a  refund,  in  any  case,  can  be  made,  the  Commissioner  of  Revenue 
must  be  satisfied  as  to  the  truths  of  the  evidence  submitted  to  him,  that 
this  gasoline  was  not  used  in  motor  vehicles  designed  for  operation  or 
intended  to  be  operated  as  above  set  out. 

You  will  observe  that  gasoline  used  in  motor  vehicles  designed  for  opera- 
tion on  the  highways,  etc.,  is  not  entitled  to  the  refund  any  more  than 
when  it  is  intended  to  use  the  particular  truck  on  the  highway.  Under 
such  circumstances,  the  actual  operation  of  the  truck  upon  the  highway  is 
not  at  all  essential.  So,  the  whole  matter  of  the  refund  of  the  gasoline 
tax,  claimed  in  the  instant  case,  comes  back  to  the  determination  of  the 
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question  as  to  whether  or  not  the  trucks,  in  the  instant  case,  were  designed 
to  be  operated  upon  the  public  highways,  etc.  That  is  essentially  a  question 
of  fact  to  be  determined  by  yourself,  giving,  of  course,  due  weight  to  the 
evidence  of  the  actual  use  of  the  trucks  and  the  prohibition  of  the  law 
that  trucks  weighing  as  much  as  these  cannot  be  used  upon  the  public 
highways. 


License  Tax — Manufacturers  of  Ice  Cream 

8  July,  1929. 

Mr.  C.  A.  Hall  of  Burlington  requested  of  your  office  an  opinion  as  to 
whether  or  not  a  manufacturer  of  ice  cream  under  the  following  condi- 
tions is  subject  to  the  license  tax  imposed  by  section  161  of  the  Revenue 
Act  of  1929.  That  section  imposes  a  license  tax  on  any  person  engaged  in 
the  business  of  manufacturing  or  distributing  ice  cream  at  wholesale. 

A  farmer  lives  upon  and  owns  his  own  farm  three  miles  from  the  cor- 
porate limits  of  any  town  and  manufactures  the  milk  from  his  own 
cows  into  ice  cream.  If  he  distributes  this  ice  cream  by  wholesale,  he  is 
plainly  liable  for  the  tax.  If,  however,  he  manufactures  it  in  this  way  and 
sells  it  at  retail,  supplying  only  the  retail  demand,  we  think  he  would  not  be 
liable. 


Income  Tax — Distribution  of  Capital  Assets 

9  July,   1929. 

In  your  letter  of  July  4  you  state  that  a  North  Carolina  corporation  had 
at  the  end  of  1928  a  surplus  of  about  $9,000  and  earnings  from  opera- 
tions of  about  $5,000.  On  November  30  the  corporation  sold  all  of  its 
assets  to  another  corporation  realizing  a  gain  from  the  sale  of  about 
$25,000.  On  December  5  the  corporation  distributed  about  $40,000  among 
its  stockholders,  not  by  way  of  stock  dividend,  but  it  was  simply  a  distri- 
bution of  capital  assets. 

Upon  this  you  inquire  whether  the  individual  stockholders  should  pay 
an  income  tax  upon  the  gain  thus  obtained,  and  whether  the  individual 
stockholder  should  be  allowed  the  deduction  provided  for  in  sub  section  5 
of  section  322  of  the  Revenue  Act.  That  sub  section  permits  the  deduc- 
tion of  dividends  from  stock  in  any  corporation,  the  income  of  which  shall 
have  been  assessed  and  the  tax  on  such  income  paid  by  the  corporation 
under  the  provisions  of  the  act. 

We  think  this  was  taxable  income  in  the  hands  of  the  individual  stock- 
holder under  circumstances  of  this  sort  and  that  he  is  not  entitled  to  the 
deduction  provided  by  sub  section  5.  The  dividend  there  referred  to  is 
the  annual  profits  accrued  to  individual  stockholders.  This  transaction 
was  a  mere  distribution  of  assets  with  the  intent  to  dissolve  the  corpora- 
tion. 
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Franchise  Tax — Receivers 

7  August,  1929. 

We  have  considered,  carefully,  the  report  of  the  Carolina  Mountain 
Pow^er  Co.,  with  respect  to  its  gross  receipts  during  its  fiscal  year  ending 
June  30,  1929. 

During  the  year,  upon  application  to  the  Federal  Court  of  the  Western 
District  of  North  Carolina,  this  company  was,  on  May  27,  1929,  put  in  the 
hands  of  receivers.  Though  nothing  is  stated  clearly  in  the  papers  as  to 
this,  we  assume,  from  what  is  stated,  that  the  receivership  is  active — that 
is,  that  it  is  to  conduct  the  business  for  a  period  of  time  for  a  profit.  This  be- 
ing true,  we  regard  the  receivers  as  representing  the  Carolina  Mountain 
Power  Co.  in  such  way  as  to  require  them  to  report  to  you  the  gross  re- 
ceipts of  the  company  for  the  fiscal  year,  June  30,  1929.  Of  course,  upon 
that  report  the  receivers  also  report  their  own  receipts  since  assuming  the 
operation  of  the  company.  Upon  this  report,  the  receivers  would  be  en- 
titled to  the  deductions  allowed  by  the  statute,  section  203,  chapter  345 
P.  L.  1929, — the  Revenue  Act. 

We  have  not,  of  course,  inquired  whether  or  not  the  report  accompany- 
ing the  papers  sent  us  is  in  the  proper  form  and  whether  the  deductions 
claimed  are  proper.     That  can  be  readily  determined  by  your  office. 

While,  as  early  as  1888,  Congress  allowed  suit  to  be  brought  against 
a  receiver  appointed  by  a  Federal  Court  without  obtaining  the  leave  of 
the  court,  still,  such  receivers  are  officers  of  the  court,  operating  the 
property  under  its  orders.  We  think,  then,  that  an  order  of  court  should 
be  obtained  in  the  instant  case,  requiring  the  receivers  to  pay  such  fran- 
chise tax  as  may  be  determined  upon  their  report. 

The  United  States  Supreme  Court,  in  an  original  action  pending  be- 
tween the  State  of  Oklahoma  and  the  State  of  Texas  to  determine  the 
proper  boundary  between  them,  appointed  a  receiver.  In  the  territory  dis- 
puted, there  were  certain  oil  wells.  The  State  of  Texas  had  assessed  an 
Occupation  Tax  on  all  who  engaged  in  producing  oil  from  wells  within 
the  State.  The  State  of  Texas  applied  to  the  court  to  have  this  produc- 
tion tax  upon  the  oil  within  the  territory  in  dispute  paid  to  it  and  the 
court  granted  the  application.  The  court  held  that  the  State  was  equitably 
entitled  to  the  relief  sought  and  that  the  amounts  to  be  paid  should  be 
computed  on  the  full  production.  It  further  held  that  this  was  not  a 
liability  of  the  receivership,  in  the  sense  that  it  could  be  enforced  against 
the  receiver,  saying,  "In  operating  the  oil  wells  in  the  area  in  dispute, 
he  was  not  engaged  in  the  business  of  pursuing  an  occupation  in  the  or- 
dinary accepatation  of  those  terms,  but  was  an  officer  of  the  court  as 
conserving  the  property  within  that  area  for  the  benefit  of  those  for  whom 
it  might  ultimately  prove  to  belong."  Oklahoma  v.  Texas,  266  U.  S.,  298. 
The  receivership  in  the  instant  case,  however,  is  diff"erent.  It  is  not  only 
to  conserve  the  property  and  realize  upon  it,  but  to  operate  it  in  a  way  to 
produce  the  best  results.  The  receiver,  then,  in  the  instant  case,  under 
orders  of  court  and  by  the  consent  of  the  court,  is  pursuing  an  occupation 
which  the  State  of  North  Carolina  taxes.  Where  there  is  receivership  of 
a   corporation   appointed   by  the    Stafe    Court,    C.    S.    section    1220   permits 
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a  levy  upon  the  property  in  the  hands  of  the  receiver  for  the  collection  of 
all  taxes  unpaid.  This  statute,  of  course,  does  not  apply  to  receivers  ap- 
pointed by  Federal  Courts.  If,  therefore,  the  receivers  feel  that  they  are 
not  required  to  pay  franchise  tax  in  the  instant  case,  we  think  it  would  be 
better  to  apply  to  the  Federal  Court  of  the  Western  District  of  North  Caro- 
lina for  an  order  directing  them  to  pay  such  taxes,  when  properly  ascer- 
tained. 


Income  Tax — Foreign  Corporation 

15  August,  1929. 

At  the  time  the  Sea  Gull  Specialty  Company  domesticated  in  North 
Carolina,  their  traveling  agents  were  doing  missionary  work  in  that 
State — that  is,  they  sold  their  products  to  wholesale  dealers,  then  sent 
their  drummers  into  the  State  to  work  up  a  trade  for  the  local  wholesale 
dealers. 

The  Supreme  Court  of  the  United  States  meets  this  situation  in  the 
following  words: 

"Thus  the  salesmen,  though  not  in  the  employ  of  the  wholesaler,  is 
selling  flour  for  it.  Of  course,  this  is  a  domestic  business  inducing  one 
local  merchant  to  buy  a  particular  class  of  goods  from  another  and  may  be 
taxed  by  the  State,  regardless  of  the  motive  with  which  it  is  conducted." 

Northwestern  Consolidated  Milling  Co.  v.  Mass., 
246  U.  S.,  147. 

Though  this  is  true  as  to  domestication  of  the  corporation  under  such  cir- 
cumstances, it  would  earn  no  taxable  income  in  North  Carolina.  It  would 
be  subject,  however,  to  Franchise  Tax. 

If  the  company,  since  domesticating  in  1926,  has  changed  the  manner  of 
its  business  in  such  way  as  to  have  drummers  traveling  in  the  State,  who 
obtain  orders  from  local  dealers  to  be  filled  by  the  manufacturing  com- 
pany out  of  the  State,  then,  of  course,  it  is  not  doing  any  intrastate  busi- 
ness in  North  Carolina.  Conditions  are  such  that  we  could  not  advise 
that  this  company  is  entitled  to  the  refund  demanded  by  them. 

We  have  a  file  in  this  office  which  shows  that  the  company  was  doing  so- 
called  "missionary  work"  in  North  Carolina  in  1926,  whatever  the  character 
of  its  business  now  may  be. 


Income  Tax — Installment  Sale 

15  August,  1929. 

We  have  received  your  letter  of  August  13,  enclosing  a  letter  from  Mr. 
Philip  F.  Nelson,  an  attorney  at  law  of  Boston,  Massachusetts. 

Mr.  Nelson,  in  writing  this  letter,  is  evidently  indulging  in  a  fishing 
enterprise.  He  states,  "A  client  of  mine,  who  lives  in  North  Carolina,  is 
contemplating  leasing  a  property  for  sixty  years  at  a  fixed  sum  per  annum. 
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At  the  end  of  the  sixty  years  the  real  estate  is  to  become  the  property  of 
the  lessee." 

We  presume  that  this  means  that  it  is  to  become  the  property  of  the 
lessee,  without  any  further  consideration.  It  is  obvious  that,  under  such 
arrangement,  the  so-called  rent  reserved  would  be  a  partial  payment  upon 
the  value  of  the  land  itself,  and  not  a  simple  compensation  for  the  use  of 
the  land  during  that  period.  If  it  was  the  latter,  of  course,  the  rents 
would  constitute  a  part  of  the  income  of  the  owner  of  the  land  in  making 
his  returns  annually  for  income  tax.  This  not  being  true,  in  practical 
effect,  then,  it  is  a  sale  of  land  with  deferred  payments.  We  suggest,  there- 
fore, that  in  determining  the  income  of  the  land  owner  for  the  year  in  which 
the  transaction  took  place,  the  yearly  payments  should  be  capitalized;  The 
income  to  be  determined  by  comparison  of  the  same,  are  arrived  at  with 
the  value  of  the  land  on  January  1,  1921,  under  the  statute. 

The  problem  is  intricate  and,  no  doubt,  some  objections  may  be  made 
to  this  plan;  if  so,  and  the  tax  payer  prefers,  the  amount  received  each 
year  might  be  returned  as  part  of  the  income  of  the  tax  payer  for  that 
year. 


License  Tax — Security  Dealers 

19  August,  1929. 

In  re:     License  Tax,  Dillon,  Read  &  Co. 
This  firm  is  located  in  New  York  and  does  business  in  North  Carolina 
in  the  following  way   (we  copy  from  their  letter  to  you  dated  New  York, 
February  26,  1929) : 

While  we  employ  a  salesman  who  maintains  an  office  in 
Greensboro,  North  Carolina,  this  salesman  has  no  power  or 
authority  to  confirm  sales,  or,  indeed,  to  make  any  contracts 
for  Dillon,  Read  &  Co.  The  salesman  solicits  orders  for  trans- 
mission to  New  York,  where  they  are  accepted  or  rejected,  and 
confirmation  is  sent  directly  from  New  York  to  the  purchasers. 
Sales  so  effected  are  carried  out  by  shipment  of  securities  from 
our  New  York  office  to  the  purchasers  in  North  Carolina,  and 
payment  is  received  at  our  New  York  office.  We  do  not  keep 
any  securities  for  sale  at  the  Greensboro  office,  or  within  the 
State  of  North  Carolina,  nor  do  we  own  any  real  or  personal 
property  within  the  State  except  office  furniture  and  supplies 
of  the  Greensboro  office.  No  member  of  Dillon,  Read  &  Co. 
resides  permanently  in  North  Carolina,  and  no  books  of  ac- 
count or  other  books  of  Dillon,  Read  &  Co.  are  kept  within 
the  State. 

If  this  statement  of  facts  is  correct,  this  firm  is  not  liable  for  the  license 
tax  imposed  by  sub  section  (c)  of  section  132  Revenue  Act  of  1929,  though 
that  sub  section,  literally  interpreted,  does  apply  to  them.  The  Supreme 
Court  of  the  United  States  has,  it  seems  to  us,  definitely  determined  the 
question  in  its  application  to  Cheney  Brothers  Company,  a  Connecticut 
corporation  doing  the  business  described  in  Massachusetts.  The  facts  in 
that  case  were  as  follows,  as  taken  from  the  report: 
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This  is  a  Connecticut  corporation  whose  general  business 
is  manufacturing  and  selling  silk  fabrics.  It  maintains  in 
Boston  a  selling  office  with  one  office  salesman  and  four  other 
salesmen  who  travel  through  New  England.  The  salesmen 
solicit  and  take  orders  subject  to  approval  by  the  home  office 
in  Connecticut  and  it  ships  directly  to  the  purchasers.  No 
stock  of  goods  is  kept  in  the  Boston  office,  but  only  samples 
used  in  soliciting  and  taking  orders.  Copies  and  records  of 
orders  are  retained,  but  no  bookkeeping  is  done  and  the  office 
makes  no  collections.  The  salesmen  and  the  Office  rent  are 
paid  directly  from  Connecticut  and  the  other  expenses  of  the 
office  are  paid  from  a  small  deposit  kept  in  Boston  for  the 
purpose.     No  other  business  is  done  in  the  State. 

The  Court  held  that  this  was  interstate  commerce.  Cheney  Brothers 
Co.  V.  Mass.,  246  U.  S.,  147.  We  are  unable  to  distinguish  this  case  in 
such  way  as  to  sustain  the  tax  in  the  instant  case. 

This  firm,  of  course,  had  to  obtain  a  license  from  the  Capital  Issues  Com- 
missioner to  do  even  this  business  in  North  Carolina.  The  right  to  collect 
that  is  based  on  a  different  principle  from  the  right  to  collect  the  tax. 


Inheritance  Tax — In  Contemplation  of  Death 

21  August,  1929. 

The  trust  deed,  executed  by  Robert  W.  Arrington  to  Mr.  J.  P.  Bunn, 
was  plainly  executed  within  three  years  of  his  death.  It  was  executed 
November  24,  1925  and  became  effective,  by  registration,  December  9,  1925. 
Three  years  from  the  date  of  the  execution  would  be  November  24,  1928. 
Three  years  from  date  of  recording  of  the  trust  deed  would  be  December 
9,  1928.  Mr.  Arrington  died  on  June  25,  1928.  The  North  Carolina  act  of 
1927,  the  act  applicable  to  this  estate,  contains  this  provision: 

Every  transfer  by  deed,  grant,  bargain,  sale  or  gift  made 
within  three  years  prior  to  the  death  of  the  grantor,  vendor 
or  donor  exceeding  three  per  cent  of  his  or  her  estate,  or  in 
the  nature  of  a  final  disposition  or  distribution  thereof,  with- 
out adequate  valuable  consideration,  shall,  in  absence  of  proof 
to  the  contrary,  be  deemed  to  have  been  made  in  contempla- 
tion of  death  within  the  meaning  of  this  section. 

The  previous  part  of  the  sub  section  taxed  every  transfer  of  property 
made  in  contemplation  of  death  or  intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  such  death.  This  trust  deed,  then,  having  been 
made  within  three  years  of  Mr.  Arrington's  death,  nothing  else  appearing, 
his  whole  estate  would  be  taxable  under  the  Inheritance  Tax  Act. 

As  a  consequence  of  this,  the  trustee  must  prove  that  this  conveyance 
was  not  made  in  contemplation  of  death.  That,  of  course,  would  make 
an  issue  of  fact  with  the  burden  upon '  the  administrator  or  trustee  to 
show  that  it  was  not  made  in  contemplation  of  death.  If  that  is  shown 
to  the  satisfaction  of  the  jury, — who,  quite  frequently,  are  easily  satisfied 
in  that  regard, — ^then  this  estate  is  subject  to  the  inheritance  tax  imposed 
by  the  act  of  1927. 
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License  Tax — Refund 

29  August,  1929. 

We  have  considered  the  claim  of  the  Queen  City  Coach  Company, 
Winston-Salem,  North  Carolina,  for  refund  of  ordinary  corporation  fran- 
chise tax,  levied  upon  this  company  for  the  privilege  of  exercising  its 
functions  as  a  corporation  in  North  Carolina,  and  are  clearly  of  opinion 
that  they  are  entitled  to  this  refund. 

The  section  under  w^hich  this  company  paid  the  6%  motor  bus  tax,  levied 
by  section  209  of  the  Revenue  Act  of  1927,  is  included  in  Schedule  "C". 
This  in  its  nature  is,  therefore,  distinctly  a  franchise  tax  and  not  an  oc- 
cupation tax,  such  as  is  levied  in  Schedule  "B". 

Sub  section  5  of  section  211  expressly  excludes  motor  bus  companies 
from  the  franchise  tax  on  corporations,  levied  by  section  210. 


Process  Tax 

11  September,  1929. 

From  contents  of  your  letter  of  September  6  to  Mr.  Don  C.  Young, 
County  Attorney,  Asheville,  it  is  apparent  that  some  misunderstanding  has 
arisen  vi^ith  respect  to  the  construction  placed  by  this  Department  on  section 
157,  Revenue  Act,  relating  to  process  tax.  I  have  never  advised  any  one 
that  this  process  tax  shall  not  be  imposed  in  suits  instituted  by  a  county 
or  muncipality  on  the  ground  that  such  suits  come  within  the  meaning  of 
special  proceedings.  Nor  have  I  advised  that  the  process  tax  vi^as  not 
collectible  in  suits  instituted  by  a  county  or  municipality  when  the  suit 
has  been  terminated  and  the  defendant  required  to  pay  the  cost. 

I  will  here  set  out  what  the  position  of  this  Department  has  been  on 
these  subjects,  making  reference  to  certain  changes  in  the  section  since 
1925: 

Upon  the  1925  act  Judge  Harwood,  then  Assistant  Attorney  General, 
reached  the  conclusion  that  the  tax  did  not  apply  in  special  proceedings. 
It  is  unnecessary  to  relate  his  reasons  for  the  conclusion  he  reached,  but 
probably  the  determinative  factor  was  the  fact  that  acts  levying  taxes  are 
to  be  liberally  construed  favorably  to  the  tax  payer.  I  approved  of  his 
conclusion,  and  there  has  been  no  change  in  the  law  requiring  a  different 
construction  with  respect  to  special  proceedings. 

The  act  of  1925  did  not  relieve  counties  and  municipalities  from  the 
necessity  of  paying  this  process  tax  upon  the  institution  of  actions  by 
them.  As  a  consequence,  the  following  proviso  was  inserted  in  the  act  of 
1927: 

Provided  further,  that  no  county,  city,  town  or  other 
municipal  corporation  shall  be  required  to  pay  said  tax  upon 
the  institution  of  any  action  by  such  county,  city,  town  or 
other  municipal  corporation,  but  that  whenever  such  plaintiff 
shall  recover  in  any  such  action,  there  shall  be  included  as 
part  of  the  cost  and  collected  from  the  defendant  such  tax 
of  two  dollars. 
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The  same  provision  is  contained  in  sub  section  (c)  of  section  157,  Rev- 
enue Act  of  1929. 

It  is  clear,  then,  that  the  county  or  other  municipal  corporation  is  not 
required  to  pay  the  tax  when  it  institutes  an  action.  It  is  equally  clear 
that  upon  the  termination  of  an  action,  instituted  by  a  county  or  munici- 
pal corporation,  resulting  in  the  taxation  of  the  cost  against  the  defendant, 
the  process  tax  of  $2.00  is  to  be  taxed  as  a  part  of  the  cost  and  collected 
as  such  from  the  defendant. 

The  above  is  a  restatement  of  construction  uniformly  given  to  the  act 
by  this  Department.  If  any  one  has  understood  that  any  member  of  this 
Department  has  given  a  different  construction,  I  am  quite  sure  it  has  re- 
sulted from  misapprehension  of  the  facts  upon  which  advice  was  sought 
or  given. 


License  Tax — Peddlers — Act  of  1929 

21   September,  1929. 

On  October  10,  1927,  we  interpreted  the  peddler's  license  of  the  Revenue 
Act  of  1927,  in  its  application  to  certain  cases,  and  this  ruling  is  in- 
corporated in  the  Biennial  Report  of  this  office  at  page  185.  The  General 
Assembly  of  1929  re-wrote  the  peddler's  section  of  the  Revenue  Act  of 
that  session,  section  121.  You  now  ask  this  office  to  interpret  the  latter 
act  in  the  light  of  changes  made  in  it. 

Sub  section  (a)  is  practically  identical  with  the  first  clause  of  sub  section 
(a)  of  the  act  of  1927,  with  this  exception:  There  is  added  a  new 
bracket  for  peddling  with  vehicle  propelled  by  motor  or  other  mechanical 
power,  for  each  vehicle — $100  in  each  county. 

Sub  section  (b)  of  the  act  of  1929  is  an  entirely  new  section.  It  makes 
that  person,  etc.,  who  shall  carry  from  place  to  place  any  goods,  etc.,  and 
offers  to  sell  or  barter  the  same,  or  who  actually  sells  or  barters  the  same, 
when  his  employer  has  not  paid  property  or  ad  valorem  tax  to  any  county 
in  the  State,  a  peddler.  This  means  simply  that  as  to  this  particular  class 
of  persons,  the  exemption  from  the  license  tax  of  one  who  sells  to  mer- 
chants, dealers  or  those  regularly  engaged  in  the  merchandise  business  is 
entirely  eliminated.  Under  sub  section  (b),  then,  it  makes  no  difference 
to  whom  the  sale  is  made.  The  person  is  a  peddler  if  he  comes  within  the 
description  of  that  sub  section. 

Sub  section  (c)  of  the  act  of  1929  re-writes  the  second  clause  of  the 
peddler's  section  of  1927.  Both  deal  with  the  peddling  of  patent,  pro- 
prietary or  domestic  medicines.  The  sale  of  these  articles  is,  by  the  act 
of  1927,  made  peddling,  but  by  the  act  of  1929,  either  the  sale  or  exchange 
of  them  is  made  peddling.  The  act  of  1929,  too,  adds  to  the  list  of  do- 
mestic medicines — salves,  liniments  or  compounds  of  a  similar  kind.  The 
act  of  1927  applies  the  same  rule  to  flavoring  extracts,  spices  and  toilet 
articles,  whether  the  person  is  traveling  on  foot  or  with  horse,  mule,  ox 
or  with  or  without  vehicle,  or  with  vehicle  propelled  with  any  other  power. 
The  act  of  1929  says,  shortly:  "Or  any  spices,  extracts  or  toilet  articles 
or  articles  of  like  kind,"  and  omits,  entirely,  the  vehicle  provision.  Under 
the  act  of  1929,  then,  any  person,  firm  or  corporation  who  shall  carry  from 
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place  to  place,  for  sale  or  exchange,  any  of  these  articles  regardless  of 
the  method  by  which  they  are  carried  or  the  vehicle  in  which  they  are 
carried,  is  made  a  peddler  and  is  required  to  pay  a  tax  of  $100  in  each 
county  in  which  such  business  shall  be  transacted. 

Sub  section  (d)  of  the  act  of  1929  broadens  to  a  considerable  extent  the 
definition  of  "itinerant  merchant"  contained  in  the  act  of  1927.  The  act 
of  1927  defines  an  itinerant  salesman  as  one  who,  whether  as  principal  or 
agent  of  another  person,  shall  expose  for  sale  either  on  the  street  or  in 
a  house  rented  temporarily  for  that  purpose,  goods  wares  or  merchandise. 
To  this  the  act  of  1929  adds  bankrupt  stock  or  fire  stock  and  not  being  a 
regular  merchant  in  the  county.  It  also  eliminates  the  words  "whether  as 
principal  or  as  agent  for  any  other  person". 

Sub  section  (e)  of  the  act  of  1929  is  entirely  new.  It  taxes  two  new 
classes:  FIRST:  Those  who  do  not  keep  a  regular  place  of  business 
open  at  all  times  in  regular  business  hours  and  at  the  same  place,  and 
who  are  engaged  in  the  business  of  offering  for  sale  goods,  wares  and 
merchandise  to  other  than  merchants  or  dealers. 

SECOND :  Those  who  run  a  regular  place  of  business,  open  at  proper 
hours,  but  who  send  out  scouts,  who,  at  other  than  the  regular  place  of 
business,  sell  or  offer  to  sell  such  goods,  etc.,  and  deliver  the  same  at  the 
time  of  sale  to  others  than  merchants  or  dealers. 

Whatever  this  last  provision  may  do,  it  does  not  prevent  such  regular 
merchant  from  sending  out  scouts  and  taking  orders  for  goods,  whether 
by  sample  or  otherwise,  and  afterwards  delivering  these  same  goods  so 
sold  from  the  regular  stock  of  the  located  business. 

Sub  section   (f)   of  the  act  of  1929  is  practically  the  same  as  sub  section 

(b)  of  the  act  of  1927,  with  this  exception:  The  products  of  dairy  or 
farm  offered  for  sale  must  be  produced  in  this  State.  Under  the  act  of 
1927,  the  idea  of  production  by  those  selling  or  offering  to  sell  was  not  in- 
cluded. The  act  of  1929  also  strikes  out  the  following  proviso:  "Pro- 
vided, that  the  governing  body  of  any  town  or  city  may  license  and  reg- 
ulate the  foregoing  in  this  section". 

Sub  section  (g)  of  the  act  of  1929  is  practically  the  same  as  sub  section 

(c)  of  the  act  of  1927,  with  these  differences:  The  blind  persons  ex- 
empted under  the  act  of  1929  must  have  been  residents  of  the  State,  prev- 
ious to  the  exemption  for  twelve  or  more  months  continuously.  The  pro- 
vision in  the  act  of  1927  that  an  exemption  continued  only  for  one  year  is 
stricken  out  in  the  act  of  1929  and,  thus,  the  latter  act  makes  the  exemp- 
tion permanent  instead  of  annual. 

Sub  section  (h)  of  the  act  of  1929  is  wholly  new.  Counties,  cities  or 
towns  are  permitted  to  levy  the  same  license  tax  as  that  levied  by  the 
State  and  the  board  of  county  commissioners  is  allowed  to  levy  a  license 
tax  of  the  same  amount  upon  the  business  for  each  unincorporated  town 
or  village  in  the  county  with  a  population  of  1000  or  more,  within  a  radius 
of  one  mile  in  which  such  business  is  engaged. 

The  act  of  1929  contains  the  same  prohibition  that  the  other  acts  have 
contained  against  the  county,  city  or  town  levying  any  tax  upon  a  person 
exempted  under  the  act. 
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This  general  prohibition  at  the  end  of  the  section  necessarily  destroys 
the  right  of  cities  and  towns  to  tax  the  sale  of  the  article  provided  for  in 
sub  section  (f)   of  the  act. 


Process  Tax 

30  September,  1929. 
I  am  of  opinion  that  the  fee  of  $1.00  received  by  the  Commissioner  of 
Revenue  upon   service   of  process   under   provisions   of   chapter    75,    Public 
Laws  of  1929,  should  be  turned  into  the  general  fund  of  the  State. 


License  Tax — Security  Dealers 

4  October,  1929. 

Section  132  of  the  Revenue  Act  of  1919  imposes  a  tax  upon  security 
dealers.  The  question  presented  in  the  letter  of  Mr.  Carl  K.  Hill  is 
whether  or  not  security  dealers,  as  defined  in  sub  section  (a)  of  section 
132,  applies  to  a  person  who  does  not  buy  and  sell  securities  for  his  own 
account  or  for  the  account  of  others,  but  is  interested  only  in  the  distribu- 
tion of  the  securities  of  his  corporation,  which  are  sold  for  the  purpose  of 
raising  working  capital;  such  selling  being  incident  to  the  conduct  of  his 
business  and  constituting  the  man,  himself,  in  no  sense  a  dealer  in  stocks. 

So  far  as  material  to  the  discussion,  sub  section  (a)  is  as  follows: 

Every  person,  etc.,  who  is  engaged  in  the  business  of  dealing 
in  securities  as  defined  in  an  act  to  provide  laws  governing 
the  sale  of  stock,  bonds  and  other  securities  in  the  State  of 
North  Carolina. 

It  is  evident  that  the  General  Assembly  intended  to  tax  those  who 
engaged  in  the  business  as  an  occupation,  the  tax  of  section  132  being  upon 
such  occupation. 

While  it  is  true  that  section  19  of  the  Capital  Issues  Law,  chapter  149 
of  the  Public  Laws  of  North  Carolina,  requires  a  person  who,  as  repre- 
sentative of  his  own  corporation,  sells  the. stock  of  that  corporation  to  be 
licensed  before  the  selling  of  stock,  yet  this  is  essentially  a  police  regula- 
tion and  not  a  Revenue  Act.  Generally,  the  single  permit  issued  by  the 
Commissioner  need  not  be  renewed  on  April  1st  in  each  and  every  year. 
The  word  dealer,  as  defined  in  that  act,  does  not,  it  seems  to  us,  include 
the  man  who  is  selling  the  shares  of  stock  of  his  own  corporation  to  raise 
capital  for  that  corporation.  The  word  salesman  is  also  defined  in  section 
29  as :  "every  person  employed,  appointed  or  authorized  by  another  person 
to  sell  securities  in  any  manner  in  the  State  of  North  Carolina".  This 
salesman  is  to  be  registered,  also,  upon  application  of  the  corporation  or 
person  in  whose  behalf  he  is  to  act.  This  definition  of  salesman  fits  exactly 
the  person  who,  given  authority  by  the  corporation,  is  selling  for  the  cor- 
poration its  stock  to  raise  capital  necessary  for  the  functioning  of  that 
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corporation  under  its  charter.  Such  persons,  we  think,  are  not  liable 
to  the  tax  imposed  by  section  132  of  the  Revenue  Act.  They  are  not,  in  fact, 
engaged  in  the  business  of  dealing  in  securities. 


Franchise  Tax — Act  of  1929 

11  October,  1929. 
Re:     Coyporation.  Frayichise  Tax 

Mr.  J.  O.  Carr  of  Wilmington,  in  his  letter  of  September  30  to  you,  calls 
attention  to  a  verbal  change  made  in  the  Revenue  Act  of  1929  from  that 
contained  in  the  Revenue  Act  of  1927  relating  to  the  franchise  tax  upon 
corporations.  The  change  which  he  discusses  particularly  is  the  use  of 
the  word  "amount"  in  sub  section  2  of  section  210  of  the  Revenue  Act  of 
1929  in  the  place  of  the  word  "value",  as  contained  in  the  cognate  section 
of  the  act  of  1927. 

The  question,  then,  presented  to  this  office  is,  what  is  the  effect  of  this 
change?  After  very  serious  consideration,  we  have  come  to  the  con- 
clusion that  the  use  of  the  word  "amount"  in  sub  section  2  of  section  210 
of  the  Revenue  Act  of  1929,  in  the  place  of  the  word  "value"  as  contained 
in  the  cognate  section  of  the  act  of  1927,  did  not  make  any  changes,  except 
hereinafter  set  out,  in  the  method  of  computing  the  franchise  tax  upon 
corporations. 

The  term  "amount"  as  defined  by  Webster,  is:  "The  sum  total  of  two 
or  more  sums  or  quantities." 

It  appears  to  us  that  the  General  Assembly  used  this  term  in  this  con- 
nection in  strict  accordance  with  this  definition  and  that  when  it  says, 
as  it  does  in  the  act  1929:  "The  correct  amount  of  the  issued  and  out- 
standing capital  stock,  surplus  and  undivided  profits  of  each  such  domestic 
corporation",  it  necessarily  imports  that,  while  it  is  dealing  with  the  total 
sum,  the  Commissioner  of  Revenue  still  has  authority  to  determine  whether 
each  individual  item  in  the  total  is  correct.  To  do  this,  that  official  is 
aided  by  a  report  from  the  corporation  itemized  particularly  as  set  out  in 
sub  section  1  of  section  210.  It  is  observable  that  the  report  required  by 
the  act  of  1929  is  identical  with  that  of  1927,  through  sub  section  (f). 
Sub  section  (g)  of  the  act  of  1929  does  not  appear  in  the  act  of  1927. 
The  sub  section  is  as  follows:  "The  number  of  shares  of  capital  stock  as 
to  classes  issued  and  outstanding  and  the  par  value  of  each  share,  but  if 
no  par  value,  then  the  book  value."  The  reason  for  this  change  will  ap- 
pear in  the  further  discussion. 

Sub  section  (h)  of  the  act  of  1929  is  identical  with  sub  section  (g)  of 
the  act  of  1927.  Sub  section  (h)  of  the  act  of  1927  is  omitted  in  the  act 
of  1929.  Sub  section  (i)  of  the  act  of  1929  is  identical  with  the  same  sub 
section  of  the  act  of  1927.  Sub  section  (j)  in  the  act  of  1929  does  not 
appear  in  the  act  of  1927.     That  sub  section  is  as  follows: 

Such  other  and  further  information  as  may  be  required  by 
the  Commissioner  of  Revenue. 
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The  terms  "correct  amount",  as  used  in  the  statute  of  1929,  must  be 
interpreted  in  the  light  of  this  added  sub  section  (j).  In  this  connection, 
it  is  noticeable  that  as  both  acts  are  identical  in  requiring  the  itemized 
reports  through  sub  section  (f),  and  as  both  acts  use  the  terms  in  sub 
section  (e)  "the  amount  of  authorized  capital  stock"  and  in  sub  section 
(f)  "the  amount  of  capital  stock,  subscribed  amount  issued  and  outstand- 
ing, the  amount  paid  up  and  the  amount  of  surplus  and  undivided  profits", 
and  the  terms  "correct  amount"  are  used  in  sub  section  2,  we  must  under- 
stand that  the  Commissioner  of  Revenue  has  authority  to  determine  the 
correctness  of  the  report  in  this  regard.  Where  such  stock  has  par  value, 
there  is  no  difficulty  in  ascertaining  what  the  par  value  is  and  what  is  the 
correct  amount  of  the  issued  and  outstanding  capital  stock,  under  sub 
section  2.  The  statute  evidently  contemplates  that  the  par  value  of  such 
stock  should  be  taken  in  estimating  the  amount  of  franchise  tax  to  be 
assessed.  This  appears  from  the  fact  that  the  sum  upon  which  franchise 
tax  is  to  be  levied  is  composed  of  capital  stock,  surplus  and  other  undivided 
profits.  When  you  add  surplus  and  undivided  profits  to  the  par  value  of 
outstanding  stock,  then  you  arrive  at  the  market  value  of  that  stock,  so 
(approximately,  at  least)  as  to  render  it  a  fair  standard  for  the  computa- 
tion of  the  franchise  tax.  If  the  actual  market  value  of  the  stock  should 
be  added  to  the  surplus  and  undivided  profits,  there  would  be,  it  seems  to 
us,  double  taxation. 

When  we  come  to  deal  with  stock  that  has  no  par  value,  the  reason  for 
adding  sub  section  (g)  to  the  act  of  1929  is  apparent.  The  act  of  1927,  in 
subsection  2  of  section  210,  values  each  share  of  non  par  value  stock  at 
$100,  Sub  section  (g)  of  the  act  of  1929  substitutes  for  this  $100  the 
book  value  of  such  shares.  This,  we  think,  is,  manifestly,  a  fairer  and 
juster  way  of  valuing  this  kind  of  stock  for  franchise  purposes.  When 
we,  therefore,  apply  the  terms  "correct  amount"  of  sub  section  2  of  the  act 
of  1929  to  such  stock,  it  means,  of  course,  the  correct  book  value  of  that 
stock.     It  cannot  mean,  in  any  way,  simply  the  number  of  shares. 

It  is  noticeable  that  the  act  of  1929  continues  the  property  alternative 
for  estimating  the  franchise  tax  in  identical  terms  as  that  contained  in  the 
act  of  1927.  The  act  of  1929,  however,  omits,  entirely,  the  deduction  al- 
lowed by  the  act  of  1927,  ie:  the  investment  of  the  stock  of  other  corpora- 
tions paying  a  franchise  tax  under  the  provisions  of  the  act.  The  act  of 
1929  also  omits  the  provision  of  1927,  which  declares  that  in  no  case  shall 
the  value  of  issued  and  outstanding  capital  stock,  surplus  and  undivided 
profits  be  in  excess  of  the  amount  of  such  capital  stock,  surplus  and  un- 
divided profits  as  shown  by  the  books  of  such  corporations. 

It  seems,  then,  that  the  General  Assembly,  in  substituting  "correct 
amount"  in  the  act  of  1929  for  "value"  in  the  act  of  1927,  intended  to  ex- 
clude any  inference  of  double  taxation,  as  hereinbefore  stated. 


License  Tax — Contractors — Federal  Building 

30  October,  1929. 
In  your  letter  of  October  29,  you  ask  a  written  opinion  from  this  office 
as  to  the  authority  of  the  State  to  impose  a  license  tax  under  section  121 
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of  the  Revenue  Act  of  1929,  upon  a  contractor  engaged  in  the  construc- 
tion of  a  Federal  Building.  Incidental  to  this  main  question,  you  also  re- 
quest an  opinion  as  to  whether  a  sub  contractor  under  the  original  con- 
tractor is  also  exempt  from  this  tax  by  reason  of  the  fact  that  he  is  work- 
ing upon  such  Federal  building. 

We  are  clearly  of  the  opinion  that  neither  the  contractor  nor  his  sub 
contractor  can  be  made  to  pay  the  license  tax  imposed  by  section  121,  if  the 
work  done  by  them  in  the  State  of  North  Carolina  is  confined  to  a  Federal 
building.  The  principle,  applicable  to  the  situation,  has  been  stated  and 
reiterated  in  many  decisions  of  the  Supreme  Court  of  the  United  States. 
That  principle  is  as  follows: 

The  States  may  not  burden  or  interfere  with  the  exercise 
of  National  power  or  make  it  a  source  of  revenue  or  tax  the 
means  used  for  the  performance  of  Federal  functions. 

Panhandle  Oil  Co.  v.  Mississipjn,  277  U.  S.,  218; 
48  Sup.  Rep.,  451. 

and  the  numerous  cases  cited  therein. 


Inheritance  Tax — Shares  of  Stock  in  Foreign  Corporation 

22   November,   1929. 

A  resident  of  Pitt  County  in  this  State  died  January  28,  1924,  leaving 
an  estate  of  which  his  brother,  R.  E.  L.  Graham,  Charlotte,  N.  C,  is  ex- 
ecutor. Included  in  this  estate  were  certain  shares  of  stock  in  foreign 
corporations.  The  executor  claims  that  no  inheritance  tax  can  be  prop- 
erly assessed  against  the  transfer  of  property  of  this  kind.  There  is  no 
doubt  that  the  executor  is  mistaken. 

The  fact  that  these  are  shares  of  stock  in  foreign  corporations  does  not 
at  all  affect  the  liability  for  inheritance  tax  in  the  State  in  which  deced- 
ent was  domiciled  at  the  time  of  his  death.  The  question  thus  raised  was 
passed  upon  by  the  Supreme  Court  of  the  United  States  in  Blodgett  v. 
Silverman,  277  U.  S.,  page  1.     In  that  case  it  was  held: 

Intangible  personality,  including  choses  in  action,  has  such 
a  situs  at  the  domicile  of  the  owner  that  its  transfer  on  his 
death  may  be  taxed  there. 

Therefore,  certificates  of  stock  of  foreign  corporations,  savings  bank 
account  in  New  York  banks,  and  life  insurance  policy  of  the  Mutual  In- 
surance Company  of  New  York,  payable  to  estate  of  decedent  domiciled  in 
Connecticut,  were  all  subject  to  the  transfer  tax  in  Connecticut,  where  the 
decedent  in  that  case  was  at  the  time  of  his  death  domiciled. 


Income  Tax — Deduction — Loss 

29  November,  1929. 
Sub  section   10  of  section  322   of  the   Revenue   Act   of   1927,   permits   a 
resident   individual    having   an   established   business    in    another    State    to 
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deduct  the  net  income  derived  from  that  business  in  the  other  State  from 
his  gross  income  earned  in  North  Carolina,  if  the  other  State  levies  an 
income  tax  upon  this  net  income.  A  resident  of  North  Carolina  owns  a 
peach  orchard  in  South  Carolina.  In  1927,  he  earned  a  net  income  from 
it  of  $10,000.  This,  under  the  above  quoted  statute,  he  deducted  from  his 
gross  income.  In  1928,  however,  the  South  Carolina  business  earned  no 
income  at  all.  On  the  contrary,  it  showed  a  net  loss.  The  tax  payer  de- 
sires to  deduct  this  net  loss  from  his  North  Carolina  income. 

We  think  this  cannot  be  done.  The  provisions  were  incorporated  in  sub 
section  10,  in  order  to  avoid  the  injustice  of  the  payment  of  income  tax 
upon  the  same  income  to  two  States  at  the  same  time.  His  right  to  a 
deduction  in  North  Carolina  is  predicted  upon  his  payment  of  the  income 
tax  in  South  Carolina.  If  he  paid  no  income  tax  in  South  Carolina,  be- 
cause there  was  a  net  loss,  manifestly,  this  net  loss  cannot  be  used  to  re- 
duce the  net  income  earned  in  North  Carolina. 


Income  Tax — Receiver  of  Federal  Court 

29  November,  1929. 

In  your  letter  of  November  27,  you  inquire  whether  or  not,  in  the  opinion 
of  this  office,  the  income  received  by  a  resident  and  citizen  of  this  State, 
as  receiver  under  appointment  by  the  United  States  District  Court  is  tax- 
able under  our  State  Income  Tax  Law. 

The  statute,  sub  section  1  of  section  317,  defines  gross  income,  so  far  as 
material  to  the  discussion,  as  "the  income  derived  from  salaries,  wages 
and  compensation  for  personal  service."  The  amount  paid  a  receiver  of 
such  Federal  court,  is  plainly  compensation  for  personal  service. 

Sub  section  (e)  of  sub  section  2  of  the  same  section  declares  that  salaries, 
wages  and  other  compensation  received  from  the  United  States  by  officials 
or  employees  thereof,  including  persons  in  the  military  or  naval  forces  of 
the  United  States,  shall  not  be  computed  in  determining  the  gross  income 
of  a  particular  tax  payer. 

A  receiver,  appointed  by  the  Federal  Court,  is  not  an  officer  or  employee 
of  the  United  States,  nor  is  his  compensation  received  from  the  United 
States.  Very  plainly,  then,  he  does  not  come  within  the  terms  of  the 
statute  excluding  such  compensation  from  gross  income.  The  power  to 
appoint  a  receiver  in  a  particular  cause  is  incident  to  the  jurisdiction  of 
all  courts  having  authority  to  administer  equitable  remedies.  It  is  in  no 
sense  confi„ned  to  United  States  courts,  but  is  really  an  incident  to  the 
equitable  jurisdiction  of  those  courts,  as  it  is  of  all  State  courts  having 
similar  jurisdiction.  It  is  based  on  the  inadequacy  of  the  remedy  at  law, 
being  intended  to  prevent  injury  of  the  thing  in  controversy  and  to  pre- 
serve it  pendente  lite  for  the  security  of  all  parties  in  interest  to  be  finally 
disposed  of  as  the  court  may  direct.  The  receiver,  then,  stands  in  an  in- 
different attitude  not  representing  the  plaintiff  or  the  defendant,  but 
really  representing  the  court  and  acting  under  its  direction  for  the  benefit 
of  all  the  parties  in  interest.      (23  R.  C.  L.,  pp.  8  and  9).     The  amount  of 


BIENNIAL   REPORT    OF    THE    ATTORNEY    GENERAL  181 

his  compensation  in  a  particular  case  is  within  the  reasonable  discretion  of 
the  court,  which  appoints  him.  He  is  entitled  to  that  compensation  when 
the  court  has  fixed  the  same  and  that  is  generally  done  when  he  has  per- 
formed all  the  duties  imposed  upon  him  by  the  court  and  is  ready  to  sur- 
render his  trust.  He  is  paid  solely  from  the  corpus  of  the  estate  admin- 
istered by  the  court.  Almost  universally,  the  parties  to  the  action  do  not 
assume  any  personal  liability  for  this  compensation.  When  he  receives 
it,  he  receives  it  as  compensation  for  personal  service  within  the  mean- 
ing of  section  317.  The  United  States,  of  course,  pays  no  part  of  this 
compensation,  though,  as  above  said,  the  amount  is  largely  in  the  discre- 
tion of  the  court,  yet  that  discretion  is  exercised  in  determining  the  reason- 
able value  of  such  services.  When  that  is  determined,  the  compensation 
is  not  rceived  in  any  sense  by  the  grace  of  the  court. 

The  only  suggestion  that,  to  us,  appears  to  have  any  apparent  force  is 
that  receiverships  in  the  United  States  courts  are  instrumentalities  of 
those  courts  in  carrying  out  the  purposes  for  which  they  were  instituted. 
For  the  State,  then,  to  impose  an  income  tax  upon  the  compensation  paid 
such  receivers,  would  be  to  impose  a  tax  upon  an  instrumentality  of  the 
Federal  Government  received  while  in  the  performance  of  duties  imposed 
upon  him  by  the  United  States,  acting  through  one  of  its  courts.  This, 
however,  brings  the  receiver  into  more  intimate  relations  to  the  Federal 
Government,  than  the  circumstances  justify.  At  the  time  that  he  receives 
the  compensation,  his  functions  as  receiver  have  ceased.  The  matter  in 
which  he  is  engaged  ordinarily  has  been  finally  closed.  In  exercising  the 
functions  imposed  upon  him,  he  was,  in  no  sense,  doing  any  act  for  the 
benefit  of  the  Federal  Government.  He  was  not  acting  under  any  contract 
of  employment  by  the  Federal  Government.  His  relations  to  the  court 
were  confined  only  to  doing  the  ordinary  duties  of  a  receivership,  with  his 
compensation  to  come  from  the  fund  arising  from  the  property  impounded 
by  the  court  for  the  benefit  of  creditors.  If  he  pays  the  income  tax,  he 
pays  it  upon  the  receipts  by  reason  of  which  that  tax  is  levied  upon  all 
other  residents  and  citizens  of  the  State  of  North  Carolina.  To  say,  there- 
fore, that  the  Federal  Court  could  be  in  any  degree  impeded  in  the  exercise 
of  its  ordinary  equitable  jurisdiction  by  levying  an  income  tax  upon  the 
compensation  of  this  receiver  is,  it  seems  to  us,  to  be  extending  the  doctrine 
beyond  a  reasonable  or  practical  limit. 

We,  therefore,  think  that  the  better  reason  is  that  the  compensation  so 
received  under  the  circumstances  set  out  in  your  question,  is  a  proper  sub- 
ject for  income  tax  in  North  Carolina.  In  the  instant  case,  as  we  under- 
stand it,  the  Federal  Court  obtained  jurisdiction  of  the  particular  case  by 
reason  of  diversity  of  citizenship,  the  corporation  for  which  the  receiver 
ship  was  appointed  being  a  North  Carolina  corporation. 

What  we  have  said,  of  course,  could  not  apply  to  a  receiver  of  a  Na- 
tional Bank.  The  Federal  Statutes  make  them  specifically  officers  of  the 
United  States,  nor  do  we  at  present  wish  to  extend  it  to  the  receivership  in 
the  Federal  Court  of  a  corporation  organized  under  Federal  law. 
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Motor  Vehicles — Foreign 

12   December,   1929. 
Section  18  of  chapter  122,  Public  Laws  of  1927,  as  amended  by  chapter 
258,  Public  Laws  of  1929,  divides  foreign  motor  vehicles  into  three  classes 
to  determine  whether  they  shall  be  required  to  carry  a  local  license  plate. 

(1)  Non-resident  motor  vehicles  not  required  to  be  registered  if  the 
State  from  which  they  come  grants  the  same  privilege  to  motor  vehicles 
from  this  State. 

(2)  Motor  vehicles  where  this  reciprocal  provision  would  not  apply. 
These  vehicles  must  be  registered  and  license  obtained  for  them  within 
sixty  days  from  the  time  of  entering  the  State. 

(3)  Every  non-resident  carrying  on  business  with  this  State,  and 
regularly  operating  in  such  business  any  motor  vehicle,  is  required  to 
register  such  vehicle  and  pay  the  same  fees  therefor  as  is  required  with 
reference  to  like  vehicles  owned  by  residents  of  this  State. 

Construction  of  that  portion  of  the  statute  about  which  you  inquire 
depends  in  the  first  instance  upon  "carrying  on  business  within  this  State". 
My  opinion  is  that  that  expression  is  synonymous  with  related  ones  of 
"engaged  in  business"  or  "doing  business",  as  used  in  the  statutes  and  de- 
cisions with  reference  to  domestication  of  foreign  corporations.  If  "doing 
business  within  a  State",  a  corporation  must  domesticate.  If  "carrying 
on  business  within  this  State",  a  foreign  corporation  must,  under  sub 
section  (b)  of  section  18  of  chapter  122,  Public  Laws  of  1927,  register  the 
vehicle  and  pay  the  same  fees  as  required  for  like  vehicles  owned  by  resi- 
dents of  the  State.  Where  a  foreign  corporation  is  carrying  on  or  doing 
business  in  the  State  in  such  way  as  to  require  it  to  domesticate,  it  must 
register  the  motor  vehicle  which  it  owns  and  regularly  operates  in  such 
business  in  North  Carolina. 

Of  course,  a  non-resident  individual  does  not  have  to  go  through  any 
such  process  in  order  to  be  permitted  to  do  business  in  the  State.  How- 
ever, the  same  principles  would  apply  to  him,  as  stated  above,  with  re- 
spect to  necessity  of  procuring  license  for  motor  vehicles.  These  are  the 
general  principles  which  should  govern  in  your  application  of  the  law  to 
situations  which  arise.  Each  case  will  present  a  practical  problem  for 
solution.  If  desired  in  particular  cases,  this  office  will  aid  you  in  any 
further  way  wished. 


License  Tax — State  Employees 

18  December,   1929. 

There  has  been  no  opinion  from  this  office  that  engineers,  employed  by 
the  State  Highway  Commission,  were  not  subject  to  the  occupation  tax 
imposed  by  the  present  section  109  of  the  Revenue  Act,  since  the  Revenue 
Act  of  1925.  In  that  year,  the  section  was  materially  amended  in  such 
way  as  to  make  all  of  us,  who  are  members  of  the  profession  described  in 
section  1929,  though  working  for  the  State,  subject  to  the  license  tax  im- 
posed by  the  section.  Previous  to  that  time,  we  did  hold  that  they  were 
not  subject  to  the  license  tax  of  1923. 
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Process  Tax — Counties — Foreclosure 

15  January,  1930. 

In  your  letter  of  January  14,  you  request  of  this  office  an  interpreta- 
tion of  section  157  of  the  Revenue  Act  of  1929,  in  its  relation  to  proceed- 
ings instituted  by  a  county  or  municipality  to  foreclose  certificates  of  tax 
sales,  under  the  acts  of  1927  and  1929. 

That  section  imposes  upon  litigants  what  is  ordinarily  known  as  "The 
Process  Tax."     Sub  section  (b)  of  this  section  is  as  follows: 

At  the  time  of  suing  out  the  summons  in  a  civil  action  in 
the  Superior  Court  or  other  court  of  record,  or  the  docketing 
of  an  appeal  from  a  lower  court  in  the  Superior  Court,  the 
plaintiff  or  the  appellant  shall  pay  a  tax  of  two  dollars: 
PROVIDED,  that  this  tax  shall  not  be  demanded  of  any 
plaintiff  or  appellant  who  has  been  duly  authorized  to  sue 
or  appeal  in  forma  pauperis;  but  when,  in  cases  brought  or 
in  appeals  in  forma  pauperis  the  costs  are  taxed  against  the 
defendant,  the  tax  shall  be  included  in  the  bill  of  costs. 

The  wording  of  this  sub  section  necessarily  makes  the  suing  out  the 
summons  in  a  civil  action  the  privilege  which  is  taxed.  In  ordinary  cases, 
at  that  time,  the  plaintiff  must  pay  this  tax  to  the  clerk  of  the  Superior 
Court,  whether  or  not  the  summons  is  actually  served  thereafter.  In  quite 
a  number  of  cases  throughout  the  State,  after  the  summons  has  been  sued 
out  by  a  county  or  municipality,  the  defendant  came  in,  even  before  service 
upon  him,  and  desired  to  pay  the  taxes,  penalties  and  costs  assessed  against 
him,  without  the  proceedings  going  any  further,  claiming,  however,  that 
the  process  tax  was  not  a  proper  charge  against  him.     We  think  it  was. 

Section  2  of  chapter  334  Public  Laws,  1929,  relating  to  the  foreclosure 
certificates  of  sale,  declares: 

In  case  the  action  is  prosecuted  by  the  State,  county  or 
other  municipality,  no  prosecution  bond  shall  be  required  by 
the  clerk  and  no  advance  costs  shall  be  required  to  be  de- 
posited or  paid  any  officer;  costs  shall  be  taxed  against  the 
defendant  or  defendants  as  in  other  cases  and  after  and 
when  collected  shall  be  paid  to  the  officer  entitled  to  receive 
the  same. 

Manifestly,  this  means  that  the   county  or   municipality   does   not   have 
to  pay  this  process  tax  or  advance  any  costs  at  the  institution  of  the  action. 
Sub  section   (c)   of  section  157,  deals  with  the  situation  in  this  way: 

No  county,  city,  town  or  other  municipality  or  corporation 
shall  be  required  to  pay  said  tax  upon  the  institution  of  any 
action  brought  by  it,  but  whenever  such  plaintiff  shall  recover 
in  such  action,  said  tax  shall  be  included  in  the  bill  of  costs 
and  collected  from  the  defendant. 

It  is  entirely  clear,  then,  that  at  the  time  of  the  suing  out  of  the  process 
by  the  county  or  municipality,  in  a  foreclosure  action,  the  $2.00  tax  be- 
comes due  and  it  is  a  valid  charge  against  the  defendant,  whether  he 
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comes  into  court  and  settles  the  matter  or  whether  he  permits  the  action  to 
proceed  to  final  judgment. 

This  office  has  heretofore  held  that  this  process  tax,  under  proper  inter- 
pretation of  the  section  levying  it,  does  not  apply  to  special  proceedings. 
This  opinion  was  based  upon  the  fact  that  throughout  the  whole  section, 
the  terms  "civil  action"  are  used  and,  as  a  necessary  consequence,  they 
must  be  construed  according  to  the  definition  of  civil  actions  in  C.  S.  392, 
which  is  as  follows: 

An  action  is  an  ordinary  proceeding  in  a  court  of  justice, 
by  which  a  party  prosecutes  another  party  for  the  enforce- 
ment or  protection  of  a  right,  the  redress  or  prevention  of  a 
wrong,  or  the  punishment  or  prevention  of  a  public  off'ense. 

Section  393  declares  that  every  other  remedy  is  a  special  proceeding. 

Section  394  divides  actions  into  two  kinds:  (1)  Civil,  (2)  Criminal. 
The  terms  "civil  action",  then,  used  in  the  taxing  section  157,  excludes 
special  proceedings.  Some  suggestion  is  made  that  the  action  provided 
for  in  the  acts  of  1927  and  1929  is  a  special  proceeding  and,  consequently, 
is  not  subject  to  the  process  tax. 

We  would  be  glad  to  adopt  this  view,  but  it  is  impossible  to  do  so,  under 
the  wording  of  the  acts.  Take,  for  instance,  this  extract  from  substitute 
section  8037  of  chapter  221,  Public  Laws,  1927.  That  section  requires 
the  purchaser,  whether  a  person,  county  or  municipal  corporation,  to  fore- 
close the  certificate  of  sale  for  taxes  held  by  him  or  them.  It  proceeds: 
"Such  relief  shall  be  afforded  only  in  an  action  in  the  nature  of  an  action 
to  foreclose  a  mortgage,  which  action  must  be  commenced  as  herein  pro- 
vided. Such  action  shall  be  governed,  in  all  respects,  as  near  as  may  be, 
by  the  rules  governing  actions  to  foreclose  a  mortgage." 

The  fact  that  the  clerk  of  the  court,  under  the  conditions  described  in 
section  3  of  chapter  204,  Public  Laws,  1929,  is  allowed  to  give  judgment 
pro  confesso  against  defendants  properly  served  and  not  answering,  can 
in  no  way  make  the  proceeding  a  special  proceeding  within  the  meaning  of 
the  code. 

C.  S.  section  593  allows  such  judgments  to  be  entered  in  all  civil  actions 
described  therein. 

In  conclusion,  then,  it  is  clear  this  process  tax  becomes  a  charge  against 
the  defendant  in  such  foreclosure  proceeding  immediately  upon  the  suing 
out  of  the  summons. 


License  Tax — Contractors 

25  January,  1930. 

The  proviso  attached  to  sub  section   (b)    of  section  100  of  the  Revenue 
Act,  is  as  follows: 

PROVIDED,  that  where  the  licensee  begins  such  business 
or  exercise  such  privilege  after  the  first  day  of  January  and 
prior  to  the  thirty-first  day  of  May  of  each  year,  then  such 
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licensee  shall  be  required  to  pay  one-half  of  the  tax  pre- 
scribed for  the  conducting  of  such  business  or  the  exercising 
of  such  privilege  to  and  including  the  thirty-first  day  of 
May,  next  following. 

You  requested  of  this  office  an  opinion  as  to  how  this  shall  be  applied  to 
the  section  requiring  a  license  tax  of  contractors  and  construction  com- 
panies under  section  122. 

We  are  clearly  of  the  opinion  that  this  section  applies  only  to  sub  section 
(a)  of  section  122,  that  sub  section  providing  for  an  annual  State-wide 
occupation  tax.  It  does  not,  however,  apply  to  sub  section  (b)  of  the 
same  section,  because  that,  in  addition  to  the  annual  tax,  provides  a  pro- 
ject tax.  That  project  tax  is  to  be  paid  for  undertaking  the  particular 
project  which  is  entered  upon  and  the  tax  is  graduated  according  to  the 
amount  of  the  contract  price.  Each  project,  then,  is  taxed,  regardless  of 
the  taxing  year,  June  1  through  May  31st  following.  If,  therefore,  it  is 
paid  after  January  1st,  there  is  no  reason  at  all  for  its  abatement. 


Income  Tax — Foreign  Corporation 

14  February,  1930. 
In  re: — Enylavd,   Walton  &  Coinpany 

The  taxpayer  is  a  foreign  corporation  engaged  in  the  manufacture  of 
leather  in  this  State.  They  claim  that  much  of  this  leather,  so  manu- 
factured in  North  Carolina,  is,  for  convenience,  shipped  to  a  warehouse 
in  some  other  State  for  storage  and  sale;  that  while  these  goods  appear 
upon  their  inventory,  kept  in  this  State,  yet,  in  reality,  they  are  tangible 
personal  property,  which,  at  the  close  of  the  fiscal  year  in  the  income  year, 
are  in  another  State. 

In  your  letter  of  February  10,  you  inquire  whether  or  not,  in  the  opinion 
of  this  office,  this  item  of  tangible  personal  property  would  be,  under  the 
statute,  held  as  in  North  Carolina  in  allocating  income  tax  to  that  State. 

The  statute,  which  controls  the  situation,  is  sub  section  (a)  of  section 
311  of  the  Revenue  Act  of  1929  (this  is  similar  to  the  cognate  section  in 
all  of  the  Revenue  Acts  since  1925).  That  sub  section,  so  far  as  material, 
is  as  follows: 

In  case  of  a  company  deriving  profits  principally  from  the 
manufacture,  sale,  trading  in  or  use  of  its  tangible  property, 
such  proportion  of  its  entire  net  income  as  the  fair  cash  value 
of  its  I'eal  estate  and  tangible  personal  property  in  this  State 
on  the  day  of  the  close  of  the  fiscal  year,  of  such  company  in 
the  income  year  as  to  the  fair  cash  value  of  its  entire  real 
estate  and  tangible  personal  property,  then  owned  by  it. 

Sub  section  (c)  defines  tangible  personal  property  as  corporeal  personnal 
property,  such  as  machinery,  tools,  implements,  goods,  wares  and  mer- 
chandise. 

The  only  grounds  upon  which  we  think  that  this  tangible  personal 
property,   located   in   another    State,   can   be   held   as   part   of   the   tangible 
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personal  property  in  the  State,  is  that  it  was  sent  out  of  the  State  before 
the  particular  period  provided  in  the  statute,  in  order  that  the  income  tax, 
payable  in  North  Carolina,  should  be  thereby  lessened.  If  this  property 
is,  in  good  faith  and  in  the  ordinary  course  of  business,  stored  out  of  the 
State  at  the  close  of  the  fiscal  year  in  the  income  year,  then  we  know  no 
way  by  which  the  statute  could  be  construed  so  as  to  bring  this  property 
constructively  in  North  Carolina  in  such  way  as  to  increase  the  income 
tax,  under  the  statute. 


Inheritance  Tax — Indebtedness 

21  February,  1930. 
In  re: — Indebtedness  of  R.  H.  Wright  Estate 

It  seems  that,  at  the  time  of  Mr.  Wright's  death,  he  owned  an  apart- 
ment house  in  the  city  of  Washington,  D.  C,  of  the  appraised  value  of 
$140,000,  upon  which  there  was  a  first  mortgage  indebtedness  of  $66,000. 
He  also  owned  the  Miller  Block  and  the  Carolina  Hotel  in  St.  Petersburg, 
Florida,  the  appraised  value  of  both  being  $140,000,  on  which  there  was 
a  mortgage  indebtedness  of  $117,000. 

The  Inheritance  Tax  Law  of  1927,  sub  section  (a),  permits  the  deduc- 
tions of  debts  of  the  decedent  in  determining  the  clear  market  value  of 
property,  whose  transfer  is  taxed. 

The  question  propounded  to  this  office  is,  are  the  debts  above  described 
to  be  deducted  from  the  clear  market  value  of  property  taxed  in  North 
Carolina,  Mr.  Wright  having  been  a  resident  of  the  State  at  the  time  of 
his  death,  and  the  mortgaged  property  being  located  without  the  State  of 
North  Carolina. 

His  general  assets,  were  he  living,  would  not  be  liable  to  these  debts, 
even  if  he  had  been  the  original  mortgagee,  until  the  land  which  secured 
them  had  been  sold  and  there  was  a  deficiency.  Where  it  is  clear,  then, 
that  the  land  mortgaged  is  entirely  adequate  to  pay  the  mortgage  in- 
debtedness, if  sold,  then  this  indebtedness  could  not,  in  any  sense,  come 
within  the  meaning  of  the  terms  used  in  the  North  Carolina  statute  "debts 
of  the  decedent"  and,  therefore,  no  deduction  should  be  allowed  from  the 
clear  market  value  of  Mr.  Wright's  estate. 


Income  Tax — Deduction — Loss 

28  February,  1930. 

It  appears,  from  the  file  left  with  us,  that  Mr.  B.,  in  the  conduct  of  his 
business,  became  heavily  involved  and  found  it  necessary  to  borrow  a 
large  sum  of  money  from  a  bank.  The  bank  required  not  only  the  deposit 
of  securities,  but,  also,  the  endorsement  of  the  mother  of  Mr.  B.  On 
account  of  the  increased  value  of  the  securities  deposited  as  collateral,  the 
debt  being  carried  for  a  number  of  years,  Mrs.  B's.  endorsement  was  re- 
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leased.  Later  there  was  a  depreciation  of  the  collateral  deposited  by  Mr. 
B.  and  the  bank  required  the  putting  up  of  additional  collateral  or  the 
endorsement  of  Mr.  B's.  mother.  Mrs.  B.  chose  the  former  course  and  put 
up  additional  collateral.  In  the  course  of  time,  the  indebtedness  was  re- 
duced to  $10,700,  and  it  became  necessary  for  the  bank  to  sell  Mrs.  B's. 
collateral  to  make  this  amount.  Mrs.  B.,  in  her  return  for  income  tax  for 
the  year  1928,  claimed  this  loss,  $10,700,  as  a  deduction  under  section  322 
of  the  Income  Tax  Law  of  1927. 

Sub  section  6  of  this  section,  which  permits  certain  losses  to  be  de- 
ducted in  a  return,  is  in  the  following  words: 

Losses  sustained  during  the  income  year  of  property  used 
in  trade  or  business  or  of  property  not  connected  with  trade 
or  business,  if  arising  from  fire,  storms,  ship-wrecks  or  other 
casualties  or  theft  and  if  not  compensated  for  by  insurance 
or  otherwise. 

Mrs.  B.  was  not  engaged  in  trade  or  business,  but  was,  in  reality,  at 
the  time  of  the  loss,  living  upon  the  income  derived  from  investments 
made  either  by  her  or  for  her.  This  loss  was  not  incurred  in  consequence 
of  any  of  the  casualties  described  in  the  last  clause  of  sub  section  6.  Con- 
sequently, the  mere  personal  loss  cannot  be  deducted,  under  sub  section  6, 
in  the  opinion  of  this  office. 


Inheritance  Tax — Living  Trust 

12  May,  1930. 

On  May  31,  1922,  Mr.  E.  K.  Powe  of  West  Durham,  created  a  living  trust 
in  which  he  conveyed  to  the  Provident  Trust  Company  of  Philadelphia, 
Pa.,  certain  United  States  bonds  to  the  amount  of  $50,000,  with  authority 
in  the  trustee  to  manage  and  control,  invest  and  re-invest  said  trust  fund, 
with  direction  that  the  trustee  collect  the  annual  income  arising  from 
this  fund  and  pay  this  income  to  him,  so  long  as  he  should  live  or  he  should 
by  writing  otherwise  order  and  direct. 

The  effect  of  this  was  to  vest  absolute  control  over  the  fund  in  such  way 
that,  as  trustee,  the  Provident  Trust  Company  held  a  legal  title  to  said 
fund.  Upon  the  decease  of  Mr.  Powe,  the  net  income  arising  from  the 
fund  was  to  be  paid  to  his  daughter,  Claudia  E.  Powe,  for  her  life.  At 
her  death,  it  was  to  go  to  her  issue,  if  any,  and  if  she  died  without  issue, 
then  over. 

In  the  trust  deed,  article  7,  it  is  declared:  "It  is  hereby  expressly  de- 
clared that  this  deed  and  the  trusts  thereby  limited  and  declared,  shall  be 
and  are  irrevocable." 

Mr.  Powe  died  sometime  in  1929.  You  inquire  of  this  office  whether  or 
not,  in  its  opinion,  you  have  authority  to  impose  an  inheritance  tax  upon 
this  property.  We  think  not.  In  the  instant  case,  the  securities  were 
located  without  the  State  of  North  Carolina,  with  the  legal  title  in  the 
Provident  Trust  Company  and  full  control  over  investment  and  re-invest- 
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ment  of  that  fund.  There  was  really,  in  North  Carolina,  no  property  in- 
terest of  any  kind  in  Mr.  Powe,  himself,  except  the  right  to  receive  from 
the  trust  company  income  from  the  fund  for  his  life.  When  he  died,  his 
daughter  took  an  interest  in  the  income,  not  by  reason  of  the  laws  of  North 
Carolina  permitting  the  transfer  of  estates  at  the  death  of  the  decedent, 
either  by  operation  of  law  or  by  a  will  executed  by  the  decedent,  but  by  a 
trust  deed,  which  became  effective  some  seven  years  before  his  death. 

In  BiiUin  v.  Wisconsin,  240  U.  S.,  625,  the  State  of  Wisconsin  levied  an 
inheritance  tax  upon  the  estate  of  a  deceased  resident  of  that  State,  after 
he  had  created  a  trust  in  the  hands  of  an  Illinois  company.  The  Supreme 
Court  of  the  United  States  held  that  Wisconsin  had  authority  to  levy  this 
inheritance  tax,  because  Bullin,  the  creator  of  the  trust,  had  retained  in 
himself  full  power  to  revoke  it  and  regain  the  control. 

In  the  instant  case,  Powe  expressly  disclaimed  any  power  of  revocation 
or  control  of  the  corpus  of  the  fund.  The  only  authority  that  he  retained 
was  that  over  the  income,  which  was  payable  to  himself.  He  might,  if  he 
had  chosen  to  have  done  so,  during  his  life,  have  directed  the  payment  of 
this  income  in  the  manner  provided  in  the  trust  deed  to  some  other  person. 
He  could  go  no  further  than  this. 

We  are  quite  clear,  therefore,  that  the  State  of  North  Carolina  has  no 
authority  to  levy  an  inheritance  tax,  in  this  case. 

See,  Safe  Deposit  Trust  Co.  v.  Virginia,  50   SCR,  page  59, 
and  the  discussion  in  the  opinion. 


Franchise  Tax — Interstate  Commerce 

14  May,  1930. 
Re:     Ned  Wheeler  Brokerage  Co.  et  al. 

To  this  office  has  been  submitted  file  of  papers  relating  to  question  of 
the  taxability  of  this  concern  and  others  of  somewhat  similar  nature.  It 
has,  therefore,  seemed  well  that  I  give  you  a  reasonably  comprehensive 
opinion  on  the  subject  of  such  taxation. 

The  question  involved  is  whether  the  parties  are  engaged  exclusively  in 
interstate  commerce  and,  therefore,  not  liable  for  taxation  on  account  of 
such  business.  There  are  many  cases  on  the  subject.  There  are  two  in- 
volving such  facts  and  drawing  the  distinction  from  which  the  principles 
of  law  are  applied  to  the  particular  facts  therein  will  not  only  be  useful 
in  passing  upon  the  question  here,  but  in  all  other  cases  that  may  arise. 

One  is  that  of  Ficklen  v.  Taxing  District  of  Shelby  County,  145  U.  S.,  1, 
36  L.  ed.,  601.  There,  Ficklen  was  engaged  partly  in  a  brokerage  business 
which  involved  interstate  operations.  In  addition  to  that,  however,  he  was 
engaged  in  the  general  brokerage  business  at  the  place  of  his  domicile  and 
sought  the  State  license  for  such  business  without  paying  the  license  tax, 
upon  the  contention  that  his  business  was  interstate  in  its  character.  The 
Coult  held  that  where  a  resident  citizen  engages  in  a  general  business  sub- 
ject to  the  particular  tax,  the  fact  that  the  business  done  chances  to  consist, 
for  the  time  being,  wholly  or  partially  in  negotiating  sales  between  resi- 
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dent  and  non-resident  merchants  of  goods  in  another  State,  taxation  of 
such  business  does  not  necessarily  operate  as  imposition  upon  interstate 
commerce. 

Here,  then,  the  person  did  engage  in  some  local  business.  He  did  a 
general  business.  Most  of  it  was  of  the  interstate  character.  He  sought 
the  general  license.  It  was,  therefore,  held  that  such  person  was  liable 
to  the  tax. 

The  other  case  is  that  of  Stockard  v.  Morgan,  185  U.  S.,  27,  46  L.  ed., 
785.     To  present  the  case  understandingly  to  you,  I  here  quote  the  facts: 

That  the  character  of  said  business  so  carried  on  by  the 
respective  complainants,  or  the  manner  of  conducting  the 
business  of  each,  is  and  has  been  as  follows: 

"The  complainant,  as  the  representative  of  nonresident 
parties,  firms,  or  corporations,  solicits  orders  for  goods  from 
jobbers  or  wholesale  dealers  in  Chattanooga,  Tennessee,  and 
when  such  orders  are  obtained  sends  theni  to  his  noni'esident 
principal  or  principals.  If  an  order  is  accepted  the  goods 
are  shipped  by  such  nonresident  principal  or  principals  to 
the  local  jobber  or  wholesale  dealer.  Up  to  the  time  of  the 
sale  the  goods  in  all  instances  belongs  to  the  nonresident 
principal  or  principals  and  are  shipped  to  the  state  of  Ten- 
nessee from  another  state. 

"In  making  sales  or  soliciting  orders  for  the  goods  the  com- 
plainant sometimes  exhibits  its  samples  to  the  local  jobber  or 
wholesale  dealer,  and  sometimes  takes  the  orders  without 
showing  a  sample. 

"Unless  complainant  has  been  previously  authorized  by  the 
principal  or  principals  to  sell  at  a  fixed  price,  the  orders  are 
taken  subject  to  acceptance  or  rejection  by  such  nonresident 
principal  or  principals,  who  own  the  goods. 

"At  the  end  of  each  month,  or  at  stated  periods,  the  com- 
plainant is  paid  a  commission  by  such  nonresident  principal 
or  principals  for  goods  previously  sold  on  accepted  orders. 
No  commission  is  paid  on  orders  taken  but  rejected.  Com- 
plainant does  not  receive  for  his  services  any  pay  or  salary 
from  any  local  jobber  or  dealer  or  resident  of  Tennessee,  nor 
does  he  assume  to  represent  or  represent  or  hold  himself  out 
as  representing,  any  resident  of  Tennessee,  or  negotiate  any 
sals  of  goods  for  residents  of  Tennessee.  His  principals  are 
all  residents  of  other  states  of  the  United  States,  and  the 
goods  sold  are  shipped  from  such  other  state  to  the  state  of 
Tennessee  for  delivery  to  buyers  who  reside  in  Tennessee. 

"The  complainant  has  an  office  or  'headquarters'  in  Chat- 
tanooga, Tennessee,  where  he  keeps  samples,  stationery,  and 
other  articles;  but  he  travels  around  on  foot  daily  or  fre- 
quently in  drumming  or  soliciting  orders  for  goods,  as  before 
stated.  His  principals  are  specific  parties,  firms,  or  corpora- 
tions, all  nonresidents  of  Tennessee  and  residents  of  other 
states  in  the  United  States,  and  he  does  not  represent  or  hold 
himself  out  as  representing  the  public  in  general,  or  negotiate 
or  sell  for  any  resident  of  Tennessee. 

"The  defendants  and  solicitors  for  the  state  of  Tennessee 
and  Hamilton  county  contend  that,  under  the  facts,  the  com- 
plainants are  'merchandise  brokers',  and  each  of  them  is  bound 
for  privilege  taxes  under  the  laws  of  Tennessee. 

The  complainants  contend  that  they  are  engaged  exclusively 
in  interstate  commerce,  and  are  not  bound  for  such  privilege 
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taxes;  further,  that  the  revenue  laws  of  Tennessee  applicable 
to  'merchandise  brokers'  do  not  include  these  complainants,  so 
as  to  make  them  subject  to  privilege  taxes;  but  even  if  such 
laws  do  include  complainants,  yet  they  are  inoperative  and 
void  as  against  complainants,  who  are  engaged  solely  in 
interstate  commerce." 

Upon  the  state  of  facts  above  set  out,  the  Court  held  that  the  persons 
engaging  in  such  business,  soliciting  orders  from  jobbers  and  wholesale 
dealers  within  the  State  as  agents  for  non-resident  parties,  firms  or  cor- 
porations for  goods  to  be  shipped  by  such  nonresident  principals  to  such 
jobbers  or  dealers,  were  engaged  exclusively  in  interstate  commerce,  and 
that  the  Tennessee  statute  seeking  to  impose  the  tax  upon  them  as  merchan- 
dise brokers  would  operate  as  an  interference  with  interstate  commerce 
and  was  therefore  unconstitutional  and  invalid. 

In  the  particular  case  involved  in  the  file  of  papers  sent  me  it  is,  of 
course,  necessary  to  ascertain  the  facts.  The  collection  of  the  tax  from 
these  parties  should,  then,  depend  upon  the  nature  of  the  business  con- 
ducted by  each  individual  and  in  accordance  with  the  principles  laid  down  in 
these  cases.  If  the  business  is  exclusively  interstate  in  the  manner  de- 
scribed in  the  Stockard  case,  you  should  not  undertake  to  collect  the  tax. 
If  in  any  way  it  partakes  of  the  nature  of  intrastate  business,  and  there 
are  any  dealings  of  that  nature  on  the  part  of  the  person,  the  tax  should 
be  collected. 


Foreign   Corporation — Interstate  Commerce 

16  May,  1930. 

If  the  National  Cash  Register  Company  keeps,  at  its  Winston-Salem 
branch,  a  sample  adding  machine,  which  is  used  in  taking  orders,  with  the 
orders  filled  from  outside  the  State  by  delivery  direct  to  the  purchaser, 
then  this  constitutes  a  transaction  in  Interstate  Commerce  and  the  Na- 
tional Cash  Register  Company  is  not  subject  to  a  license  tax  for  selling 
the  adding  machines  in  North  Carolina. 


Foreign  Corporation  Income  Tax — Computation 

26  May,  1930. 

It  appears  from  the  file  of  papers  left  with  us,  that  the  Austin  Brothers 
Bridge  Company  of  Atlanta,  Georgia,  was  doing  business  in  North  Caro- 
lina in  the  year  1929,  presumably  in  the  erection  of  bridges  or  culverts; 
that  the  date  of  the  close  of  the  fiscal  year  of  this  company,  in  the  in- 
come year,  was  February  28,  1930.  At  that  period,  this  company  had, 
in  North  Carolina,  no  real  estate  and  no  tangible  personal  property.  You 
assessed  an  income  tax  upon  the  company,  based  on  the  percentage  of  the 
total  gross  receipts  in  this  State  to  the  total  gross  receipts  in  and  out  of 
the  State,  which  was  7  88/100%  of  $18,836.42,  making  a  tax  due  the  State 
of  $66.79.  You  ask  the  opinion  of  this  office  as  to  whether  this  computation 
is  proper. 
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We  find  no  authority  in  the  statute  for  this  method  of  computation.  It 
really  applies  the  rule  established  by  sub  section  (b)  of  section  311  of  the 
Revenue  Act  to  the  situation  presented  in  the  instant  case.  Sub  section 
(b),  however,  provides  a  method  for  computing  the  income  tax  of  a  cor- 
poration deriving  profits  principally  from  the  holding  or  sale  of  intangible 
property. 

Certainly,  this  corporation  derived  no  income  in  North  Carolina  from 
the  holding  or  sale  of  intangible  property.  The  controlling  intent  of  the 
act,  however,  is  to  impose  an  income  tax  upon  the  net  earnings  of  all  per- 
sons or  corporations  derived  from  their  salaries,  wages  or  compensation 
for  personal  services  of  whatever  kind  and  in  whatever  form  paid  or  from 
professions,  vocations,  trades,  business,  commerce  or  sale,  the  dealing  in 
property,  whether  real  or  personal,  growing  out  of  the  ownership  or  use 
of  or  interest  in  s^ich  property.  If  this  concern,  then,  has  been  carrying 
on  its  business  or  exercises  its  trade  in  North  Carolina,  by  building  bridges, 
etc.,  under  contract,  the  net  income  derived  from  these  contracts,  during 
the  tax  year,  is  plainly  subject  to  taxation  by  tTie  State.  It  makes  no 
difference  whether  it  is  compensation  derived  from  a  profession,  vocation, 
trade  or  business.  The  net  income  means  the  gross  income  of  the  tax- 
payer, less  the  deductions  allowed  by  the  act,  as  defined  in  section  316  and 
then  section  317  defines  what  the  words  "gross  income"  mean,  as  herein- 
before stated.  Of  course,  the  deductions  allowed  by  the  act  are  those  ap- 
plicable only  to  the  gross  income  earned  in  North  Carolina. 

Section  301  states  the  general  purpose  of  the  act  to  impose  a  tax  upon 
the  net  income  of  every  foreign  corporation  or  every  non-resident  indi- 
vidual, having  a  business  or  agency  in  this  State,  in  proportion  to  the 
net  income  of  such  business  or  agency. 

Whether  or  not  the  application  of  this  rule  to  the  Austin  Brothers  Bridge 
Company  will  result  in  any  income  tax  at  all  from  them,  we  do  not  know. 
After  careful  consideration,  however,  we  think  that  the  method  suggested 
herein  is  proper  in  determining  that  question. 


Income  Tax — Foreign  Corporation — Deduction  Loss 

29  May,  1930. 

A  question  has  arisen  upon  the  income  tax  return  of  the  Electrical  Re- 
search Products,  Incorporated,  for  the  year  1928.  This  question  you 
present  to  us  for  solution. 

The  facts  out  of  which  the  question  arose  are  as  follows: 

The  company  is  a  foreign  corporation  doing  business  in  the  State  of 
North  Carolina  and  derives  its  profits  principally  from  the  ownership,  sale 
or  use  of  tangible  personal  property. 

Applying  the  principle  of  Meyer  v.  Wells-Fargo  &  Co.,  223  U.  S.,  228 
and  People  ex  rel.  Alpha  P.  C.  Co.  v.  Knapp,  230  N.  Y.,  48,  your  office  has 
uniformly  excluded  the  income  derived  by  a  foreign  corporation  from  in- 
dependent investments  in  the  stocks  and  bonds  of  other  corporations,  located 
in  other  States,  from  the  general  net  income  of  the  particular  foreign  cor- 
poration   doing   a    portion    of   its   business    in    North    Carolina,    under    sub 
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section  (a)  of  section  311  of  the  Revenue  Act .  In  other  words,  this  is  a 
fair  method  of  taxing  income  earned  by  the  corporation  in  the  State  of 
North  Carolina  from  the  business  which  it  was  authorized  to  do  in  the 
State. 

It  appears,  from  the  return  of  this  corporation,  that  it  claimed  a  de- 
duction of  non  operating  income  outside  of  the  State  of  $3,512,636.  Part 
of  the  non  operating  income  thus  reported  was  $2,010,000  of  dividends  re- 
ceived from  the  Graybar  Electric  Company,  Incorporated,  a  New  York 
corporation.  In  addition  to  deducting  this  amount,  which  under  the  rulfng 
of  your  department,  was  correct,  it  claimed,  also,  a  deduction  for  loss  from 
sale  of  capital  assets  of  $1,105,319.  It  appears  that  the  corporation  owned 
30,000  shares  of  Graybar  Electric  Company,  Incorporated,  whose  cash 
value  it  claimed  to  be  $4,105,319,  as  of  January  1,  1921.  During  the  tax 
year,  the  corporation  claimed  to  have  sold  these  shares  of  stock  for  $3- 
000,000.  This  showed  a  book  loss  of  $1,105,319.  This  the  corporation 
claims  also  as  a  deduction,  although  it  necessarily  was  a  loss  not  incurred 
in  the  conduct  of  the  business  for  which  it  was  incorporated,  but  from  an 
independent  investment  in  the  shares  of  another  foreign  corporation.  The 
remarkable  part  of  the  statement  is,  that  it  claims  a  deduction  for  the 
dividends  received  from  this  independent  investment  during  income  tax 
year,  as  hereinbefore  stated,  of  more  than  $2,000,000. 

This  clearly,  as  we  have  said,  was  a  proper  deduction,  but  simply  be- 
cause it  was  a  wholly  independent  investment  and  so  constituted  no  part 
of  the  working  capital  of  the  corporation,  in  such  sense  that  it  could  be 
considered  in  the  gross  income  of  the  corporation,  in  applying  the  above 
quoted  section  of  the  Revenue  Act  to  determine  the  amount  of  income 
which  should  be  allocated  to  the  State  of  North  Carolina. 

As  a  necessary  corollary  from  this  fact,  the  loss  so  incurred,  if  any,  was  a 
deduction  not  from  the  operating  income  of  the  corporation,  but  from  the 
profits  of  the  special  investment. 

We  advise,  therefore,  that  this  deduction  claimed  by  the  taxpayer,  of 
$1,105,319  is  not  a  proper  deduction  under  the  interpretation  of  our  income 
tax  laws. 

See  Biennial  Report  of  the  Attorney  General,  1923-24,  opinion  to  R.  A. 
Doughton,  Commissioner  of  Revenue,  dated  August  5,  1924. 


License  Tax — Trading  Stamps 

13  June,  1930. 

It  seems  from  an  interview  with  Mr.  Harold  Cooley  this  morning  that 
an  advertising  concern  at  Rocky  Mount  has  devised  a  scheme  which  it 
thinks  will  be  effective  in  increasing  the  business  of  general  merchants  in 
the  city  of  Rocky  Mount. 

The  scheme  by  which  this  advertising  is  done  may  be  described  shortly 
as  providing  each  merchant,  drug  store,  soft  drink  establishment,  moving 
picture  establishment,  etc.  with  pamphlet  called  a  thrift  book.  In  this 
pamphlet  are  coupons  for  each  class  of  business  which  has  entered  into 
the  arrangement  and  those  coupons  may  be  used  to  purchase  any  article 
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of  trade  without  paying  anything,  when  the  customer  at  the  same  time 
purchases  the  particular  article  at  the  cash  price.  In  other  words,  it  is 
somewhat  similar  to  the  scheme  adopted  by  the  United  Drug  Company  and 
called  the  "one  cent  sale", — that  is,  a  person  purchases  a  particular  article 
and  pays  cash  price  for  it,  and  then  has  the  privilege  of  purchasing  a 
similar  article  for  one  cent.  This  advertising  scheme  is  built  upon  the 
same  basis.  Our  Supreme  Court  has  sustained  this  United  Drug  Company 
method  in  Drug  Co.  v.  Doughton,  189  N.  C,  720.  You  inquire  whether  or 
not  in  the  opinion  of  this  office  this  transaction  can  be  taxed  under  section 
156  of  the  Revenue  Act,  which  levies  a  tax  upon  persons  engaged  in  the 
business    of   issuing   trading    stamps. 

We  think  not.  The  trading  stamp  business  consists  of  the  sale  of  checks 
or  stamps  to  merchants  who  give  the  same  to  their  customers  on  pur- 
chases of  goods,  the  number  of  stamps  given  being  determined  by  the 
amount  of  the  purchase,  which  stamps  on  presentation  at  the  trading 
stamp  store  entitle  the  holders  to  select  any  article  from  an  assortment 
of  articles;  each  article  being  plainly  marked  with  its  value  in  stamps, 
and  such  value  not  being  greater  than  the  market  value  of  the  article. 
That  is  the  definition  of  the  business  which  section  156  taxes.  In  the  in- 
stant case,  the  person  selling  or  delivering  these  coupons  in  no  particular 
undertakes  to  redeem  them  himself.  That  is  left  entirely  to  the  merchants 
and  others  who  avail  themselves  of  this  means  of  advertising  their  goods 
and  increasing  their   cash   sales. 


Motor  Vehicles — License  Plates 

14  June,  1930. 

I  am  in  receipt  of  your  letter  of  June  13.  You  collect  separate  taxes 
on  motor  trucks,  semi-trailers  and  trailers,  and  issue  license  plates  for 
each  vehicle  accordingly.  Some  times  these  different  types  of  vehicles  are 
used  in  conjunction  with  each  other  and  thereupon,  for  some  purposes, 
become  a  combination  of  vehicles. 

Upon  this  state  of  facts  you  inquire  whether  each  of  the  named  vehicles 
is  separate  and  distinct  from  each  other  with  relation  to  their  allowed  carry- 
ing capacity  when  used  in  and  attached  to  each  other  in  conjunction  or  com- 
bination, as  above  described. 

Yes. 


World    War    Veteran — Federal    Compensation 

23  June,  1930. 

Mr.  Harrison  H.  Hyder  of  Hendersonville,  North  Carolina,  in  his  letter 
of  June  20  to  you,  stated  that  he  had  purchased  a  home  with  compensation 
money  derived  from  the  Federal  Government.  You  ask  whether  or  not 
this  home  is  exempt  from  taxation. 

We  have  uniformly  held  that  it  is  exempt  from  taxation  to  the  amount 


194  BIENNIAL    REPORT    OF    THE    ATTORNEY    GENERAL 

of  the  compensation  money  so  invested.  If,  however,  the  world  war  veteran 
has  purchased  a  home  that  cost  $5,000  and  has  invested  in  it  only  $2,500 
of  compensation  money,  he  is  not  entitled  to  exemption  from  taxation  for 
the  full  value  of  the  home,  but  only  to  the  extent  of  $2,500  so  invested. 


Income  Tax — Copyright 

27  June,  1930. 
In   re:     United  Artists   Corporation 

This  corporation  claims  that  your  office  has  executed  its  authority,  in 
assessing  an  income  tax  upon  its  receipts  from  the  motion  picture  exhib- 
itors in  the  State  of  North  Carolina.  It  claims  that  these  receipts  were 
really  royalties  from  copyright  moving  picture  films. 

Even  if  royalties  from  the  permitted  use  of  a  patented  article  are  not 
subject  to  income  tax  by  the  State,  under  the  principle  of  Long  v.  Lock- 
wood,  277  U.  S.,  142,  we  are  of  opinion  that  the  receipts  of  this  company, 
in  the  State  of  North  Carolina,  are  not  royalties,  in  the  sense  of  the  above 
decision.  As  we  see  it,  nothing  is  to  be  done  in  the  premises,  except  to 
deny  the  claim  of  this  corporation  for  the  refund,  leaving  it  to  its  rights 
in  the  courts. 


License  Tax — Trading  Stamps 

30  June,  1930. 

I  am  in  receipt  of  your  letter  of  even  date,  asking  my  opinion  as  to 
whether  the  business  of  selling  coupon  advertising  books,  or  savings  books, 
by  B.  &  S.  Advertising  Agency  of  Durham,  as  described  to  you  and  me, 
would  be  taxable  under  section  156  of  the  Revenue  Act. 

In  my  opinion,  sale  of  such  books  by  these  gentlemen  in  the  manner  set 
out  is  not  so  taxable.  I  think  the  handling  of  such  books  is  essentially 
similar  to  that  upon  which  this  office  gave  you  an  opinion  on  June  13,  1930. 
There  are  some  slight  variations  in  the  method  described,  but  I  am  of 
opinion  that  the  B.  &  S.  Advertising  Agency  would  not  come  within  the 
terms  of  the  statute  in  handling  the  book  by  the  method  described. 

These  gentlemen  also  inquire  of  me  whether  the  sale  of  the  books  would 
subject  their  salesmen  to  the  peddler's  tax.  I  am  of  the  opinion  that  it 
will  not. 


OPINIONS  TO  HIGHWAY  COMMISSION 

Additional  Mileage — Act  of  1929 

30  May,  1929. 

For  the  State  Highway  Commission  you  ask  my  opinion  as  to  how  the 
additional  mileage  authorized  by  sections  9  and  10  of  House  Bill  350,  Sen- 
ate Bill  380,  of  the  General  Assembly  of  1929,  is  to  be  allocated  and  dis- 
tributed by  the  State  Highway  Commission.  I  limit  this  reply  to  the 
meaning  and  applicability  of  those  sections,  which  are  as  follows: 

Section  9.  That  from  time  to  time  as  the  revenue  of  the 
State  Highway  Commission  may  be  sufficient,  in  the  opinion 
of  the  Commission,  to  justify  it,  the  State  Highway  Com- 
mission is  authorized  and  directed  to  increase  the  mileage 
of  the  State  Highway  System,  under  ^he  provisions  and  au- 
thority of  sub  section  (b)  section  10,  of  the  State  Highway 
Law,  being  chapter  2  of  Public  Laws  of  one  thousand  nine 
hundred  and  twenty-one,  not  exceeding,  however,  ten  per  cent 
increase  in  any  one  fiscal  year. 

Section  10.  That  the  increase  of  mileage  shall  be  allocated 
and  so  distributed  as  to  render,  as  nearly  as  practical,  equal 
State  Highway  service  to  each  county,  according  to  its  area 
and  population,  with  full  authority  in  the  State  Highway 
Commission  in  its  discretion  to  so  locate  said  additional  mile- 
age as  to  shorten  the  distance  between  points  now  on  the 
State  Highway  System. 

Under  section  9  the  State  Highway  Commission  has  in  the  first  instance 
to  determine  whether  its  revenue  is  sufficient  to  justify  increase  in  mileage. 
That  being  determined,  the  increase  follows,  as  a  matter  of  course,  with 
the  limitation  of  10%  in  any  one  fiscal  year. 

The  first  clause  of  section  10  of  the  act  directs  how  this  additional  mile- 
age shall  be  allocated  and  distributed.  The  dominant  purpose  expressed 
by  this  clause  is  that  of  providing  equality  of  service  by  the  State  High- 
way System  to  the  several  counties  according  to  area  and  population.  The 
accomplishment  of  that  purpose  within  the  range  of  the  practicable  is 
mandatory. 

It  may  be  assumed  that,  normally,  this  equality  of  service  to  a  county 
will  be  rendered  by  roads  physically  within  its  borders.  However,  this 
equality  cannot  be  attained  with  the  exactness  of  a  matheinatical  demon- 
stration. It  must  also  be  apparent  that  the  ultimate  end  sought  cannot 
be  reached  at  a  single  time.  Always  there  will  be  variations  in  the  rela- 
tive service  rendered  the  several  counties  as  the  work  progresses. 

It  is  probable,  and  sometimes  certain,  that  a  road  running  through  one 
county  will  afford  greater  service  to  an  adjoining  county  or  counties  than 
to  the  one  which  it  actually  traverses.  Mileage  placed  within  the  county  is, 
therefore,  not  necessarily  determinative  of  equality  of  service. 

In  the  larger  sense,  the  whole  system  as  a  unit  renders  service  to  each 
of  the   one   hundred    counties.     It   may   be  that   at   the    present   time    one 
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county  has  a  smaller  proportion  of  hard  surfaced  roads  than  another.  In 
order  to  accord  equality  of  service  to  such  a  county,  it  might  be  necessary 
to  give  it  a  greater  mileage  than  would  be  the  case  if  it  had  an  equally 
proportionate  part  of  hard  surfaced  roads.  Engineering  difficulties  might 
require  running  a  road  across  or  along  one  edge  of  a  county  while,  in  fact, 
the  particular  road  would  more  completely  serve  a  county  which  it  does 
not  traverse. 

The  ultimate  rendition  of  this  equality  of  service  to  the  several  counties 
according  to  area  and  population  is  a  positive  requirement  of  the  act. 
The  Commission  is  without  discretion  in  its  duty  to  obey  this  command  of 
the  law.  At  various  stages  in  the  process  some  counties  will  be  out  of  line 
with  others.  That  cannot  be  avoided.  The  Commission  is,  therefore, 
clothed  with  the  necessary  discretion  in  selecting  particular  projects  as  to 
moves  forward  on  this  program  of  finally  placing  the  counties  on  an 
equality  with  respect  to  service. 

The  Commission  is  not  held  to  the  "rule  of  thumb"  method  of  allocat- 
ing a  certain  number  of  miles  to  each  county  on  the  basis  of  area  and  popu- 
lation. It  is  required  to  allocate  and  distribute  the  mileage  looking  to- 
ward equality  of  service.  In  doing  this  it  has  the  right  to  consider 
engineering  problems,  service  by  the  system  as  a  unit  to  the  several  coun- 
ties, service  by  a  road  within  one  county  to  a  different  county,  quality  and 
character  of  roads  v/ithin  each  county,  and  any  other  factors  which  aid 
in  according  that  equal  State  Highway  service  required  by  the  act. 

Two  methods  have  been  suggested  for  the  distribution  of  an  additional 
20%  of  mileage  during  the  next  two  fiscal  years.  Qne  would  distribute 
this  mileage  to  the  several  counties  so  as  to  bring  the  total  State  mileage 
in  each  county,  when  this  distribution  is  completed,  to  the  absolute  standard 
of  area  and  population.  The  other  would  allot  these  additions  for  the  next 
two  fiscal  years  purely  upon  the  mileage  basis  according  to  area  and  popu- 
lation, without  relation  to  existing  mileage  in  a  county.  Tables  have  been 
prepared  containing  a  tentative  allocation  of  this  additional  20%  to  each 
county  by  each  method,  If  mileage  according  to  area  and  population  were 
alone  to  be  considered,  the  first  method  would  be  the  correct  one. 

But  neither  plan  or  table  will  give  that  equality  of  service  required  by 
the  act.  Both  disregard  all  factors  except  the  single  one  of  mileage 
physically  located  within  the  territorial  limits  of  a  county.  Both  pro- 
ceed by  hard  and  fast  rule  without  relation  to  the  more  intangible  element 
of  service.  It  will  probably  be  found  that  there  are  some  counties  which 
are  so  well  served  by  State  roads  that  they  will  need  no  additions,  al- 
though upon  the  purely  mileage  basis  of  either  plan  they  would  receive 
such  accretions.  No  doubt  there  are  others  not  so  well  served  that  addi- 
tions in  excess  of  the  mileage  under  either  plan  would  be  proper.  I  do 
not  mean  to  suggest  that  the  two  plans  and  the  tables  prepared  are  with- 
out value.  They  will,  no  doubt,  be  serviceable  in  supplying  information 
and  establishing  starting  points  from  which  the  Commission  may  proceed 
with  its  work. 
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Section  10  concludes: 

With  full  authority  in  the  State  Highway  Commission  in  its 
discretion  to  so  locate  said  additional  mileage  as  to  shorten 
the  distance  between  points  now  on  the  State  Highway  Sys- 
tem. 

This  clause  confers  upon  the  State  Highway  Commission  a  discretion 
to  locate  such  additional  mileage  so  as  to  shorten  the  distance  between 
points  now  on  the  Highway  System  after  it  has  obeyed  the  mandatory  pro- 
vision of  the  first  clause  of  the  section.  The  Legislature  did  not  intend  that 
the  exercise  of  this  discretion  should  at  all  impair  the  equal  State  Highway 
service  required  by  the  first  clause. 

The  Commission  is  charged  with  the  duty  of  distributing  the  additional 
mileage  so  that  the  ultimate  goal  of  equality  of  service  of  the  whole  sys- 
tem to  the  several  counties  will  be  reached,  and  also  accorded  as  nearly 
as  practicable  as  the  process  progresses.  The  principles  laid  down  should 
control,  and  the  factors  discussed  be  considered,  in  effort  to  attain  this 
result.  It  is  a  problem  for  conference  and  discussion  by  the  members  of 
the  Commission  around  the  council  table.  In  such  manner  the  whole  situa- 
tion may  be  surveyed  and  the  needs  of  each  county  ascertained.  Applying 
these  principles  and  proceeding  in  this  way,  each  member  will  obtain  the 
information  with  respect  to  each  section  and  district  needed  to  perform  the 
task  of  so  distributing  the  mileage  as  to  accord  that  equality  of  service  to 
the  counties  contemplated  by  the  act, 

If  I  can  serve  the  Commission  further  by  conference  or  otherwise,  I  will 
be  glad  to  do  so. 


County  Aid — Road  Fund 


21  August,  1929. 


With  respect  to  the  county  aid  road  fund,  section  6  (d),  chapter  40,  Pub- 
lic Laws  of  1929,  provides: 

If  the  county  commissioners  shall  so  request,  on  or  before 
the  first  day  of  July,  in  any  year,  then  and  in  that  event,  the 
State  Highway  Commission  shall  apply  such  portion  of  the 
allocation  of  funds  due  said  county  under  the  provisions  of  this 
act  as  the  county  commissioners  shall  elect  to  the  payment  of 
any  bonds  and/or  interest  thereon,  heretofore  issued  by  said 
county  or  sub  division  of  the  county  for  the  purpose  of  road 
improvements. 

For  the  State  Highway  Commission,  you  ask  my  opinion  and  construc- 
tion of  the  above  provision,  and  specifically  upon  questions  which  may  be 
summarized  and  stated  as  follows : 

(Q)  May  the  funds  to  which  a  county  may  be  entitled  be  paid  in 
monthly  installments  as  they  accrue  to  the  county  depository  for  the 
benefit  of  the  county's  debt  service  fund? 

(A)  It  may  be  assumed  that  the  General  Assembly  used  the  apt 
language  necessary  to  express  its  intent.     It  will  be  noticed  that  the  act 
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does  not  direct  the  Commission  to  pay  the  funds  over  to  the  county  treas- 
urer or  to  the  bank  designated  as  the  county  depository.  On  the  contrary, 
its  requirement  is  that  "the  State  Highway  Commission  shall  apply"  the 
funds  to  the  designated  county  indebtedness.  The  clearly  expi'essed  pur- 
pose is  that  the  State  Highway  Commission  shall  see  to  it  that  these  funds 
are  actually  used  in  the  reduction  of  the  county's  indebtedness  as  repre- 
sented by  the  designated  bonds  and/or  interest  thereon  when  the  county 
commissioners  have  elected  that  they  shall  be  so  applied. 

I  am,  therefore,  of  opinion  that  the  act  does  not  authorize  relinquish- 
ment of  control  by  the  State  Highway  Commission  over  the  funds  by  de- 
positing them  to  the  credit  of  the  county  in  the  bank  designated  as  its 
county  depository.  Of  course,  the  matter  of  handling  the  funds  so  as  to 
assure  application  of  them  to  the  county's  indebtedness  as  described  in  the 
act  is  a  matter  of  practical  detail  to  be  worked  out  by  the  Commission  in 
conjunction  with  county  authorities. 

(Q)  If  a  county  finds  it  necessary  to  borrow  money  with  which  to 
meet  its  described  indebtedness  falling  due  before  its  share  from  the  county 
aid  road  fund  is  sufficient  for  such  purpose,  may  the  State  Highway  Com- 
mission use  its  share  of  the  funds  afterwards  accruing  in  reimbursing  such 
county  for  the  money  so  borrowed? 

(A)  Yes.  The  purpose  is  that  each  county  shall  receive  the  full  ben- 
efit of  its  share  from  this  fund.  Its  described  indebtedness  may  fall  due 
before  the  Commission  has  received  sufficient  funds  allocatable  to  it  out  of 
the  county  aid  road  fund.  Such  county  must  meet  the  obligation  thus 
falling  due.  It  does  so  by  borrowing.  When  the  State  Highway  Commis- 
sion ascertains  that  such  are  the  facts,  it  will  be  justified  in  reimbursing 
the  county  out  of  the  county  aid  road  fund  for  such  expenditures. 


Highway  Commission^ — Audit  of  Books 

24  March,  1930. 

The  budget  for  the  support  of  the  office  of  the  State  Auditor  for  the 
biennium  1929-31  carries  deduction  from  appropriation  from  general  fund 
of  estimated  receipts  of  $2,500  per  year  for  audit  of  State  Highway  Com- 
mission. The  question  is  presented  as  to  whether  the  Department  of  the 
Auditor  is  entitled  to  the  whole  of  this  $2,500  per  year  for  the  audit  so 
made  by  said  Department,  or  is  required  to  submit  itemized  statement 
of  the  expense  of  such  audit  and  to  be  paid  by  the  State  Highway  Com- 
mission for  its  work  upon  such  itemization  thereof. 

Under  the  Executive  Budget  Act  as  rewritten  by  chapter  100,  Public 
Laws  of  1929,  all  appropriations  for  the  maintenance  of  the  State  depart- 
ments, institutions  and  other  spending  agencies  are  based  upon  and  for 
the  purposes  enumerated  in  the  itemized  requirements  for  such  depart- 
ments, institutions  and  agencies  as  submitted  and  contained  in  this  report 
by  the  Director  of  the  Budget  and  the  Advisory  Budget  Commission  to  the 
General  Assembly.  All  moneys  must  be  paid  out  in  accordance  with  the 
terms  of  the  act  and  are  to  follow  the  proposed  expenditures  for  the 
various  departments,  institutions  and  agencies  when  approved  by  an  ap- 
propriation bill  passing  the  General  Assembly, 
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It  is  true  that  section  7  of  the  appropriation  act,  chapter  280,  Public 
Laws  of  1929,  provides  that  the  costs  of  audits  to  be  made  by  the  State 
Auditor  of  the  books  and  accounts  of  the  State  Highway  Commission  are 
to  be  paid  out  of  the  State  Highway  fund.  I  am  of  opinion  that  it  is  meant 
and  intended,  both  by  this  section  7  and  by  the  appropriation  act — the 
same  being  based  on  the  budget  estiniate  contained  in  budget  report  of  the 
Director  of  the  Budget  and  the  Advisory  Budget  Commission  for  1929-31, 
page  226 — that  the  cost  of  this  audit  is  fixed  at  the  sum  of  $2,500  and  that, 
therefore,  this  is  the  sum  which  should  be  paid  by  the  State  Highway 
Commission  to  the  Department  of  the  State  Auditor  for  this  work. 


County  Aid 

7  April,   1930. 

On  Saturday  Mr.  Charles  Ross,  General  Counsel  for  the  Highway  Com- 
mission, submitted  request  for  opinion  of  this  office  on  state  of  facts  as 
follows : 

Under  chapter  40,  Public  Laws  of  1929,  certain  counties  have  elected  to 
apply  the  funds  allocated  to  them  under  such  chapter  to  debt  service.  In 
most  of  the  counties  bonds  or  interest  will  be  due  for  the  current  year 
sufficient  to  absorb  the  moneys  so  allocated  to  them.  In  such  case  the 
Highway  Commission  pays  the  money  directly  over  to  the  parties  entitled. 

The  amount  to  be  paid  some  counties  is  greater  than  the  sums  due  dur- 
ing the  current  year  for  bonds  and  interest.  The  authorities  of  these 
counties  ask  that  the  money  be  paid  over  to  them  to  be  placed  in  their 
sinking  fund,  invested  and  held  awaiting  the  due  date  of  such  bonds  and 
interest.     You  inquire  if  and  how  this  may  be  done. 

I  am  of  opinion  that  it  may  be  done  in  this  way:  The  board  of  county 
commissioners  of  such  county  should  provide  you  with  a  certificate  under 
the  hand  of  the  chairman  of  said  board  and  the  seal  of  said  county,  at- 
tested by  the  clerk  thereof,  naming  therein  the  treasurer,  fiscal  agent  or 
other  officer  having  charge  of  the  county's  sinking  fund,  and  to  the  effect 
that  said  treasurer,  fiscal  agent  or  other  officer  is  properly  and  sufficiently 
bonded  as  required  by  statute,  and  that  the  sinking  fund  in  the  hands  of 
said  treasurer,  fiscal  agent  or  other  officer  is  subject  only  to  the  order  of 
said  board  of  county  commissioners.  Upon  such  certificate  I  am.  of  opinion 
that  you  could  safely  pay  over  the  funds  to  such  treasurer,  fiscal  agent  or 
other  officer,  and  that  this  would  be  a  full  discharge  of  the  State  High- 
way Commission  in  the  matter. 


OPINIONS  TO  STATE  BOARD  OF  HEALTH 


Sanitary  Bedding  Act 

22  May,  1929. 

In  your  letter  of  May  21  you  call  our  attention  to  what  seems  to  be  an 
inconsistency  in  the  sanitary  bedding  act.  In  section  1  the  term  "bed- 
ding" as  used  in  the  act  is  defined  and  in  that  connection  the  article  where 
the  filling  thereof  consists  exclusively  of  sterilized  feathers  is  excluded 
from  the  definition.  Where,  then,  the  general  term  "bedding"  is  used  in 
the  subsequent  sections  of  the  act,  it  must  be  understood  that  a  pillow  or 
other  article  filled  exclusively  with  the  sterilized  feathers  is  not  to  be 
considered  as  dealt  with.  When,  however,  we  come  to  section  9,  we  find 
that  the  act  does  deal  again  specifically  with  feather  pillows  in  authoriz- 
ing any  officer  of  the  State  Board  of  Health  to  inspect  them  and  ascertain 
whether  the  feathers  used  in  filling  the  same  have  been  sterilizd  or  not. 
This  is  as  far  as  the  authority  of  the  State  Board  of  Health  extends  in 
dealing  with  this  particular  article  of  bedding.  The  statute  does  not  seem 
to  require  an  article  of  bedding  filled  with*  sterilized  feathers  to  bear  the 
label  of  the  State  Board  of  Health. 

There  is  one  feature  of  the  statute,  in  section  2,  that  seems  to  be  un- 
constitutional under  a  decision  of  the  Supreme  Court  of  the  United  States, 
Weave}'  v.  Palmer  Brothers  Co.,  270  U.  S.,  402.  That  part  of  section  2 
prohibits  absolutely  the  use  of  so-called  "shoddy"  in  the  manufacture  of 
bedding.  The  Supreme  Court  of  the  United  States  held  an  act  of  the  State 
of  Pennsylvania  which  contained  such  absolute  prohibition  void  in  that 
regard. 


Municipalities — Sewerage  Connection 

21  June,  1929. 

We  have  never  construed  C.  S.  section  7130,  as  amended  by  the  act 
of  extra  session  of  1921,  as  conferring  any  authority  upon  a  muncipality 
to  compel  sewer  connection.  It  merely  saves  the  right  of  the  municipality 
to  compel  the  connection  in  proper  cases.  The  proper  cases  are  set  out 
in  C.  S.  section  2806  and  they  cannot  require  this  connection,  unless  the 
property  is  located  upon  or  near  any  such  system  of  sewerage. 

Unless,  then,  the  town  of  Granite  Falls  has  more  extensive  authority  in 
its  charter,  this  authority  to  compel  connection  is  defined  in  section  2806. 
If  the  railroad  property  is  not  located  upon  or  near  any  line  of  sewerage, 
the  municipality  cannot  require  the  connection  and  sanitary  privies  should 
be  erected,  if  this  is  correct,  under  C.  S.  7130. 
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State  Board  of  Health — Printing 

2  July,  1929. 

Prior  to  the  act  of  1927  an  appropriation  was  made  in  a  lump  sum  for 
all  the  printing  of  the  various  departments  of  the  State  government.  In 
1927,  chapter  79,  Public  Laws  of  1927,  the  printing  for  various  institutions 
and  departments  was  provided  for  by  an  appropriation  to  that  depart- 
ment. While  the  former  system  existed,  chapter  191,  Public  Laws  of  1925, 
was  enacted.  The  effect  of  that  act,  so  far  as  relates  to  the  discussion, 
was  in  section  3  adding  a  clause  to  section  5  of  the  sanitary  bedding  act, 
chapter  2,  Public  Laws  of  1923.  This  addition,  stated  shortly,  required 
the  State  Board  of  Health  to  contract  for  the  printing  of  tags  or  labels  to 
be  attached  to  bedding,  showing  that  it  had  conformed  to  the  act  of 
1923  and  to  the  rules  and  regulations  of  the  State  Board  of  Health.  The 
State  Board  of  Health  was  to  furnish  these  tags  and  labels,  fashioned  and 
formed  in  accordance  with  the  provisions  of  the  act  to  lots  of  not  less  than 
one  thousand  at  a  cost  of  $10.00  per  thousand  to  such  firm  or  corporation. 
The  fees  for  these  tags  were  to  be  paid  directly  to  the  State  Board  of 
Health  and  by  that  body  deposited  as  a  separate  fund  in  the  State  Treasury, 
to  be  known  as  the  "bedding  fund".  It  was  to  be  expended  and  used 
solely  by  the  State  Board  of  Health  in  carrying  out  the  provisions  of  the 
act,  and  these  funds  were  specifically  appropriated  to  the  State  Board  of 
Health. 

Section  3  of  the  act  of  1927,  relating  to  State  printing,  is  couched  only 
in  general  terms.  It  requires  the  cost  of  the  printing  of  any  department 
or  bureau  whose  printing  is  covered  by  the  State  printing  contract,  to  be 
paid  for  upon  bills  rendered  and  approved  by  the  Commissioner  of  Labor 
and  Printing.  It  is  contended  that  these  general  provisions  of  section  3 
of  the  act  of  1927  I'epealed  or  modified  the  special  provisions  of  section  3 
of  the  act  of  1925.  We  think  it  has  not  this  effect.  In  the  act  of  1925, 
the  General  Assembly  was  dealing  with  a  special  subject,  in  a  special  way, 
and  did  so  in  plain  and  mandatory  terms.  The  Board  of  Health  was  not 
simply  authorized  to  contract  for  the  printing  of  tags,  but  was  required  to 
do  so.  From  this  printing  and  sale  of  the  tags  a  fund  was  to  be  raised 
for  the  support  of  this  particular  department  of  the  State  Board  of  Health. 

In  State  Sanatorium  v.  State  Treasurer,  173  N.  C,  810,  the  Supreme 
Coui't  of  North  Carolina  lays  down  the  rule  applicable  to  this  situation: 

The  repealing  of  a  statute  by  a  subsequent  one  by  implica- 
tion is  not  favored  by  interpretation,  and  where  two  laws  on 
the  same  subject  are  both  affirmative  in  terms,  the  later  will 
not  be  held  to  repeal  the  former  unless  and  to  the  extent  that 
the  two  are  clearly  repugnant,  or  unless  the  latter,  covering 
the  entire  subject,  gives  clear  indication  that  it  was  intended 
as  a  substitute  for  the  former. 

The  latter  act  in  the  instant  case  cannot  be  said  to  be  clearly  repugnant, 
for   it   has    abundant  grounds   to    operate   upon,   independant    of    such   re- 
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pugnancy,  and  it  could  not  have  been  intended  to  cover  the  whole  subject 
in  the  light  of  the  mandatory  provisions  of  the  act  of  1925  and  the  special 
object  for  which  that  act  was  enacted. 


State  Board  of  Health — Regulations 

23  July,  1929. 

C.  S.  7161  would  seem  not  to  limit  regulation  of  the  State  Board  of 
Health  for  the  transportation  of  dead  bodies  to  common  carriers. 

Adopting  reasoning  that  would  permit  construction  of  Rule  4,  in  ac- 
cordance with  views  presented  in  your  letter,  would  necessitate  a  too  en- 
larged construction  of  the  other  rules  when  applied  to  them.  For  this 
reason,  I  do  not  think  I  should  liberalize  Rule  4  by  the  construction  sought 
by  Doctor  Mangum.  Undoubtedly  the  State  Board  of  Health  has  the 
right  to  make  a  rule  that  will  meet  Dr.  Mangum's  needs.  That  can  be 
down  with  respect  to  Rule  4,  without,  in  any  way,  enlarging  the  others 
where  the  need  seems  not  to  exist. 


Sanitary  Bedding  Act — Cushions 

15  August,  1929. 

We  have  considered  your  letter  of  August  14  and  the  enclosures  therein. 
It  seems  that  the  St.  John  Manufacturing  Corporation,  among  other  things, 
manufactures  sofa  pillows,  which  are  sold  in  North  Carolina.  In  their 
letter  of  August  9,  to  you,  they  allege  that  they  are  strictly  sofa  pillows, 
which  can  best  be  described  as  "for  ornamental  purposes."  Upon  this, 
you  propound  two  questions  to  this  office: 

1.  Do  sofa  pillows,  as  described  in  the  correspondence  attached,  come 
within  the  meaning  of  "cushion  or  pillow"  designated  as  made  for  use  in 
"sleeping  or  reclining"  as  found  in  section  1,  chapter  2,  P.  L.  1923,  as 
amended?  This  section  is  included  in  the  third  volume  of  the  C.  S.  as 
section  7251   (x). 

That  section  contains  the  definitions  which  shall  apply  to  the  interpreta- 
tion of  the  act,  itself.  Section  7251  (cc),  regards  articles  of  bedding  to  be 
labeled  or  tagged  in  the  manner  prescribed  in  that  section.  The  term, 
"bedding",  is  defined  in  section  7251  (x)  as  "Any  mattress,  upholstered 
spring,  comforter,  pad,  cushion  or  pillow  designed  and  made  for  use  in 
sleeping  or  reclining,  except  where  the  filling  thereof  consists  exclusively 
of  sterilized  feathers." 

It  is  assumed  that  the  pillows,  in  the  instant  case,  do  not  come  within  the 
exception,  because  no  claim  to  that  eff'ect  is  made. 

The  statute  was  enacted  under  the  police  power  of  the  State,  in  order 
to  prevent  the  spread  of  disease,  by  the  use  of  as  intimate  an  article  as 
bedding  in  the  daily  life  of  the  inhabitants  of  the  State.  Of  course,  it  is 
possible  to  make  a  sofa  pillow,  which  would  be  absolutely  useless  for  re- 
clining purposes.  If  it  is  so  made,  then  its  market  would  be  so  restricted 
as  to  present  no  reward  for  its  manufacture.     Sofa  pillows,  if  they  are 
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to  be  useful,  in  connection  with  that  article  of  furniture,  must  be  used 
for  reclining  purposes,  otherwise,  there  would  be  no  reason  for  their  man- 
ufacture. The  statute  plainly  brings  such  pillows,  when  so  used,  within 
the  definition  of  the  term  "bedding",  consequently,  we  answer  your  first 
question — Yes, 

2.  Your  second  question  is — "Do  pillows  and  cushions  of  sofas  and 
davenports  come  within  the  meaning  of  the  definition  of  "bedding",  con- 
tained in  the  above  referred  to  section? 

For  the  reason  stated  in  the  answer  to  the  first  question,  we  answer — 
Yes — also  to  this  question.  This  answer,  however,  requires  the  qualifica- 
tions that,  if  the  pillows  are  of  such  a  nature  as  that  they  are  purely 
ornamental  and  cannot,  under  ordinary  conditions  be  used  for  reclining 
purposes,  then  they  do  not  come  within  the  definition  of  the  statute. 


State  Board  of  Health — Care  of  Prisoners 

15  December,  1929. 

The  section  of  the  Consolidated  Statute,  which  confers  upon  your  Board 
the  sanitary  and  hygienic  care  of  prisoners,  is  7714.  This  has  been 
brought  forward  under  the  same  number,  in  chapter  163,  Public  Laws, 
1925. 

You  inquire  whether  or  not,  in  the  opinion  of  this  office,  the  authority 
contained  in  this  section  extends  to  an  interference  by  your  Board  in  the 
solitary  confinement  imposed  upon  prisoners  in  carrying  out  the  discipline 
of  the  State's  Prison,  as  provided  in  the  i-ules  of  the  Board  of  that  institu- 
tion. This,  however,  is  to  be  in  special  relation  to  the  health  of  the  piison- 
ers  and  to  that  end,  supervision  of  his  diet,  while  so  imprisoned. 

The  part  of  the  rules,  adopted  by  the  State  Prison  Board,  specially  ap- 
plicable to  the  consideration  of  this  subject,  is  as  follows: 

Prisoners  may  be  punished  according  to  offenses  in  the 
following  manner: 

(A)    Reprimanded.      (B)    Loss    of    one    or    more    privileges. 

(C)  Reduction  of  credit.  (D)  Addition  of  time  to  mini- 
mum sentence  when  allowed  by  law.  (E)  Double  shackles. 
(F)  Confinement  in  solitary  cell  and  hard  labor.  (G)  Con- 
finement in  solitary  cell  or  restricted  diet,  after  an  examina- 
tion by  a  physician,  diet  to  be  approved  by  the  Secretary  of 
the  State  Board  of  Health.  No  prisoner  to  be  confined  longer 
than  forty-eight  hours,  except  by  authority  of  the  Superin- 
tendent. 

You  will  notice  that  where  as  a  punishment  the  diet  of  the  prisoner  is 
to  be  restricted,  this  diet  must  be  approved  by  you  under  these  rules.  If 
a  prisoner  is  confined  longer  than  forty-eight  hours,  in  a  solitary  cell, 
this  must  be  done  by  authority  of  the  Superintendent  of  the  State's  Prison, 
in  a  particular  case.  Section  7721,  gives  the  Prison  Board  authority  to 
adopt  such  rules  and  regulations  for  enforcing  discipline  as  their  judg- 
ment may  indicate,  not  inconsistent  with  the  Constitution  and  laws  of  the 
State. 
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Where  duties  are  imposed  upon  two  boards,  in  relation  to  a  particular 
subject,  there  is  always  difficulty  in  defining  the  limitations  of  the  auth- 
ority of  the  respective  boards  in  a  particular  case.  Much,  therefore,  must 
be  left  to  the  good  sense  of  each  board.  We  think,  however,  that  your 
board  has  authority  to  see  that  the  cells  in  v/hich  solitary  confinement  is 
to  be  administered  by  the  authorities  of  the  State  Prison,  are  in  such 
condition  as  not  to  impair,  in  any  reasonable  way,  the  health  of  the  par- 
ticular prisoner. 

By  your  cooperation,  then,  with  the  Superintendent  of  the  State's  Prison, 
some  rule  or  regulation  might  be  made  as  to  the  length  of  such  solitary 
confinement  and,  also,  the  proper  diet  to  be  given  to  the  prisoner  when  so 
confined. 


Veterans — Btrth  Certificates 

10  February,  1930. 

In  y  ^ur  letter  of  February  7,  you  inquire  whether  or  not,  in  the  opinion 
of  this  office,  certified  copies  of  birth  and  death  certificates  should  be  pro- 
vided without  charge  to  such  applicants  as  state  that  they  are  entitled  to 
the  same,  under  the  provisions  of  section  15,  chapter  33,  Public  Laws,  1929. 

We  think  that  the  statute  is  not  so  broad  as  this.  Section  15  of  the 
act  is  as  follows: 

Whenever  a  copy  of  any  public  record  is  required  by  the 
Bureau  or  State  Service  Officer  to  be  used  in  determining  the 
elegibility  of  any  person  to  participate  in  benefits  made 
available  by  such  Bureau,  the  official  charged  with  the  custody 
of  such  public  record  shall  without  charge  provide  the  ap- 
plicant for  such  benefits  or  any  person  acting  on  his  behalf 
or  the  representative  of  such  Bureau  or  State  Service  Officer 
with  a  certified  copy  of  such  record. 

Section  2  defines  "Bureau"  as  the  United  States  Veteran's  Bureau,  or 
its  successor.  It  defines  "State  Service  Officer"  as  such  appointee  of  the 
North  Carolina  Commissioner  of  Labor  and  Printing  as  provided  by  chap- 
ter 288,  Public  Laws,  1925. 

It  is  only,  then,  this  bureau  or  an  accredited  representative  of  it  or  this 
State  Service  Officer  or  an  accredited  representative  of  him  or  the  appli- 
cant of  either  of  them  with  credentials  that  he  is  such  applicant,  or  his 
representative  with  the  same  credentials  that  can  secure  these  vital  sta- 
tistics records  without  charge. 


Sanitary  Bedding  Act — Hotels  and  Hospitals 

5  March,  1930. 

Your  letter  of  March  4  and  the  accompanying  copy  of  a  letter  from  Mr. 
Sanford  W.  Brown  of  Ashville,  requests  of  us  an  interpretation  of  the 
words,  "for  his  or  her  own  use",  as  contained  in  Michie's  Code  of  North 
Carolina,  section  7251   (cc).     This  is  a  part  of  the  Sanitary  Bedding  Act, 
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section  5,  chaptei*  2,  Public  Laws,  1923,  as  amended  by  sections  2  and  3, 
chapter  191,  Public  Laws,  1925,  "The  Sanitary  Bedding  Act." 
The  clause,  particularly  involved,  is  as  follows: 

This  article  shall  not  be  construed  to  prevent  a  person  from 
making  or  having  made  any  bedding  out  of  materials  furnish- 
ed by  said  person  for  his  or  her  own  use,  or  to  any  person 
who  does  not  make  over  six  mattresses  per  week,  provided 
the  label  set  out  in  the  act  is  attached. 

The  question  propounded  is,  do  these  words  apply  to  hotels  and  public 
hospitals. 

The  effect  of  holding  that  these  words  apply  to  a  hotel  or  hospital  would 
permit  them  to  have  their  old  mattresses  renovated,  without  compliance  with 
the  provisions  of  the  statute  requiring  old  material  to  be  sterilized. 

We  are  quite  clear,  therefore,  that  these  words  do  not  apply  to  these  in- 
stitutions serving  the  public  and,  consequently,  the  old  material  must  be 
sterilized  in  accordance  with  the  provisions  of  the  statute. 


Sanitary  Bedding  Act — Hospitals 


24  April,  1930. 


You  submit  to  me  this  morning  letter  of  April  23  from  Mrs.  Allen 
Adams,  Executive  Secretary,  Greensboro  Chapter  American  Red  Cross, 
relating  to  furnishing  birth  and  death  certificates  without  charge  in  com- 
pensation claims. 

On  February  10  Mr.  Nash,  for  the  Department,  gave  Dr.  Laughing- 
house  an  opinion  on  this  subject.  The  vital  part  of  it  is  as  contained  in 
the  last  paragraph  of  that  letter.  Upon  reconsideration  of  the  opinion 
given  by  Mr.  Nash,  I  reach  the  conclusion  that  the  view  he  has  stated  is 
the  correct  one. 

Of  course,  your  office  would  be  very  glad  and  willing  to  furnish  certifi- 
cates to  Chapters  of  the  Red  Cross  under  any  other  plan  authorized  by 
the  General  Assembly.  This  office  would  be  very  glad  to  advise  you  to 
do  that  if  the  General  Assembly  will  so  direct.  However,  it  is  for  the 
Legislature  to  determine  the  conditions  under  which  these  certificates  shall 
be  granted  without  compensation.  If  it  is  desired  to  change  the  method, 
it  will  be  very  easy  to  present  the  matter  to  the  General  Assembly  for 
such  change  as  it  may  deem  wise  to  make.  Neither  your  office  nor  mine 
can  change  the  law  as  written. 


Vital  Statistics — Removal  of  Persons  Buried 

16  May,  1930. 

The  Vital  Statistics  Law  of  North  Carolina,  imposes  upon  you  no  duties 
with  relation  to  the  moving  of  bodies  of  dead  persons  from  one  place  to 
another.  You  deal  only  with  permits  for  original  burial  of  the  dead.  C. 
S,,  sections  7097  to  7099,  inclusive. 
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C.  S.,  section  4320,  makes  the  removal  or  defacing  of  monuments  and 
tombstones  on  purpose,  a  crime.  Section  4321  makes  it  a  crime  to  inter- 
fere with  a  graveyard  by  taking  away  any  of  the  material  that  encloses  it 
or  to  cut  an  open  ditch  or  drain-way  through  it,  or  to  knowingly  plough 
over  and  tear  up  any  grave.  Section  4322  makes  it  a  crime  for  any  per- 
son, without  the  consent  of  the  surviving  husband  or  wife,  or  the  next 
of  kin  of  the  deceased  and  of  the  person  having  the  control  of  the  grave, 
to  open  it  for  the  purpose  of  taking  therefrom  any  dead  body  or  any  part 
thereof  buried  thei^ein  or  anything  interred  therewith.  Such  person  is 
guilty  of  a  felony  and,  upon  conviction,  to  be  fined  or  imprisoned  or  both, 
at  the  discretion  of  the  court. 

In  State  v.  McLean,  121  N.  C,  589,  the  Mayor  and  commissioners  of 
Burlington  were  indicted  and  convicted  under  this  act.  So  drastic  were 
these  laws,  that,  commencing  in  1919  and  ending  in  1927,  the  General  As- 
sembly permitted  the  removal  of  dead  bodies  to  enlarge  churches,  under 
the  machinery  contained  in  that  section.     C.  S.  5030. 

Chapter  46  of  the  extra  session  of  1920,  permits  churches  to  remove  dead 
bodies,  when  they  wish  to  convey  the  land  to  another  purpose,  under  the 
machinery  provided  in  that  act. 

Chapter  175  of  the  Public  Laws,  1927,  permitted  the  removal,  after  the 
abandonment  of  a  cemetery,  by  the  governing  body  of  the  county  or  town 
in  which  graves  of  such  deceased  persons  are  located,  under  the  machinery 
provided  in  that  act. 

Section  5030  as  amended  by  chapter  23  of  the  Public  Laws  of  1927,  per- 
mitted hydro  electric  power  companies  to  remove  dead  bodies  from  land 
to  be  used  as  a  reservoir,  upon  the  machinery  provided  in  that  act. 


OPINIONS  TO  INSURANCE  COMMISSIONER 


Land  Value — Insurance 

26  October,  1928. 
In  your  letter  of  October  25th  you  state: 

I  have  been  requested  to  approve  a  charter,  of  a  company 
organized  for  the  purpose  of  guaranteeing  real  estate  values 
by  issuing  to  the  purchaser  of  a  parcel  of  real  estate  a  so- 
called  policy  by  the  terms  of  which  the  company  purports  to 
insure  the  purchaser  against  depreciation  in  value  of  the  real 
estate  purchased.  The  so-called  policy  provides  that  at  the 
expiration  of  a  period  of  seven  or  ten  years  after  the  purchase, 
if  the  property  has  depreciated  below  the  purchase  price,  the 
company  will  either  take  over  the  real  estate  and  reimburse 
the  purchaser  or  reimburse  the  purchaser  for  the  difference 
between  the  purchase  price  and  the  appraised  value  at  the 
expiration  of  the  named  period. 

Upon  this  you  inquire: 

1.  Would  a  contract  as  outlined  in  the  above  paragraph  constitute  an 
insurance  policy,  subject  to  the  jurisdiction  of  this  Department? 

Answe7-.  Yes.  "A  contract  of  insurance  is  an  agreement  by  which  one 
party,  for  a  consideration,  promises  to  pay  money  or  its  equivalent  or  to 
do  some  act  of  value  to  the  insured,  and  as  an  indemnity  for,  the  destruc- 
tion, loss,  or  injury  of  something  in  which  the  other  party  is  interested." 
C.  S.  6262. 

2.  If  so,  is  it  permissible  under  section  16  of  C.  S.  6327  to  organize  a 
corporation  for  the  purpose  of  insuring  real  estate  values? 

Answer.     Yes. 

It  is  observable  that  the  insurance  described  above  comes  clearly  within 
the  definition  contained  in  section  6262.  It,  also,  comes  clearly  within 
the  General  description  of  any  other  casualty,  authorized  by  the  charter  of 
the  company  contained  in  section  16  above  referred  to. 


Insurance  Examiners — Appropriation 

17  May,  1929. 

C.  S.  section  6275,  imposes  upon  you  the  duty  of  visiting  each  domesti- 
cate insurance  company  at  least  once  in  three  years  and  throughly  examin- 
ing its  financial  condition.  You  have,  also,  under  this  section,  to  visit  and 
examine  any  foreign  insurance  company  applying  for  admission  or  already 
admitted  to  do  business  in  this  State. 

C.  S.  section  6318  divides  the  schedule  of  license  fees,  taxes  and  charges. 
Sub  section  7,  thereof,  provides  the  fees  for  the  examinations  required  by 
section  6275  as  follows: 
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For  examination  of  any  foreign  company,  $25.00  per  diem  and 
all  expenses  and  for  examination  of  any  domestic  company, 
actual  expenses  incurred. 


In  your  letter  of  May  16,  you  state: 


The  appropriation  fixed  by  the  General  Assembly  of  1929 
for  the  next  biennium,  beginning  at  the  close  of  this  fiscal 
year  is  insufficient  to  pay  the  salaries  of  sufficient  examiners 
to  examine  these  domestic  companies  as  required  by  section 
6275  and  the  Budget  Bureau  has  suggested  that  the  Depart- 
ment assess  the  domestic  companies  examined  by  the  Depart- 
ment in  addition  to  the  actual  travel  and  subsistence  expense 
a  sufficient  per  diem  to  pay  the  salaries  of  the  examiners  en- 
gaged in  the  work,  and  before  attempting  to  charge  the  com- 
pany with  this  additional  expense,  I  desire  your  opinion  as 
to  the  authority  of  the  Department  under  the  existing  law  to 
do  so. 

We  think  it  quite  clear  that  the  only  fee  that  you  can  levy  upon  domestic 
companies  for  such  examination,  is  that  provided  in  the  statute,  sub  section 
7,  quoted  above. 


Insurance  Examiner — Expenses 

20  May,  1929. 

This  letter  is  supplemental  to  that  written  by  us  to  you  on  May  17th. 
After  consultation  with  the  Attorney  General  and  allowing  due  weight 
to  the  condition  in  your  office,  from  failure  of  the  General  Assembly  to 
provide  an  adequate  appropriation,  we  suggest  that  you  interpret  the 
actual  expenses  incurred  in  examining  domestic  companies  as  authorizing 
you  to  include  in  such  actual  expenses,  the  salary  of  the  examiner,  him- 
self. From  what  you  say,  it  will  be  utterly  impossible  for  you  to  obey  the 
mandatory  provisions  of  C.  S.  6275,  requiring  the  examination  of  these 
companies  without  including  in  the  expenses  of  their  examination  the 
salary  of  the  examiner. 

In  other  words,  you  are  placed  in  this  position.  You  are  compelled,  by 
section  6275,  to  make  the  examination.  Your  appropriation  is  not  sufficient 
to  meet  the  costs  of  this  examination.  Therefore,  in  order  that  the  meaning 
of  the  statute  should  be  carried  out,  you  include  in  actual  expenses  in- 
curred in  the  examination,  the  cost  of  the  examiner  himself. 


Insurance  Agent — Defalcation 

25  June,  1929. 

In  your  letter  of  June  24  you  state  that  an  insurance  agent  who  was 
duly  licensed  by  your  Department  for  the  particular  company,  at  the  com- 
pany's request,  solicited  insurance  from  several  citizens  and  collected  from 
them  the  premiums  on  the  policies  applied  for.  These  policies  contained  an 
express  provision  allowing  applicants  to  pay  their  premiums  five  years  in 
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advance,  for  which  a  reduction  was  allowed.  It  is  supposed  from  your 
letter  that  the  policies  were  properly  executed  and  delivered  to  the  insured 
in  each  instance.  At  any  rate,  the  agent  issued  the  official  receipt  of  the 
company  for  the  five  years'  premiums  collected  by  him,  but  remitted  only 
the  first  annual  premium  to  the  company  and  misappropriated  the  balance 
to  his  own  use,  then  absconded,  and  is  now  a  fugitive  from  justice.  The 
defalcation  was  discovered  when  the  company  mailed  the  assured  the  notice 
of  the  second  annual  premiuin's  due  date.  The  company  has  now  refused 
to  allow  the  assured  credit  for  the  additional  four  years'  premiums  paid 
by  them  or  to  assume  responsibility  and  refund  to  the  assured  the  moneys 
they  paid  to  the  company's  duly  qualified  agent. 

If  this  man  was  a  duly  qualified  agent,  there  can  be  no  doubt  that  his 
action  in  collecting  five  years'  premiums,  with  the  reduction  for  advance 
payment,  when  this  plan  was  allowed  in  the  policy  itself,  was  the  action 
of  the  insurance  company  itself.  Whether  or  not  there  were  any  condi- 
tions in  the  transaction  which  would  in  any  way  modify  this  situation  for 
the  benefit  of  the  insurance  company,  we  do  not  know.  Certainly,  on  the 
face  of  the  transaction,  the  company  is  not  only  liable  at  common  law,  but 
also  under  C.  S.  section  6304.  If  there  is  a  provision  in  the  policy  permit- 
ting cancellation  with  the  return  of  premium,  the  company  may  avail  itself 
of  this  privilege  as  conditions  are,  and  if  it  does  not,  in  the  opinion  of  this 
office  the  policies  held  by  the  insured  in  the  particular  case  would  be  out- 
standing and  enforceable,  if  the  events  happened  upon  which  they  would 
become  enforceable  within  the  five  year  period  for  which  the  policies  were 
issued. 


Capital  Issues  Law — Agents 

26  November,  1929. 

I  am  in  receipt  of  your  letter  of  November  21,  relating  to  employment  of 
salesmen  by  building  and  loan  associations.  You  ask  my  opinion  as  to 
whether  these  salesmen  should  be  required  to  register  with  the  Corpora- 
tion Commission  under  the  terms  of  the  Capital  Issues  Law. 

I  am  of  opinion  that  the  term  "employees",  as  contained  in  the  third 
paragraph  of  section  19  of  the  Capital  Issues  Law,  means  regular  em- 
ployees engaged  in  some  specific  duties  or  service  with  the  building  and 
loan  association,  and  incidentally  sell  the  securities  of  the  corporation.  If 
the  persons  are  employed  for  the  specific  purpose  of  selling  the  securities 
of  such  building  and  loan  association,  they  would  not  come  under  the  terms 
of  the  exception,  but  should  register  as  salesmen  under  the  Capital  Issues 
Law. 


Insurance — Funeral  Benefit 


14  January,  1930. 


In  your  letter  of  January  14,  you  state  that  the  Manual-Else  Mutual 
Assessment  Association  of  Winston-Salem  issues  certificates  by  the  terms 
of  which  the  association  agrees,  upon  the  death  of  any  member  who  has 
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paid  all  previous  entrance  fees  and  assessments,  to  furnish  a  funeral  for 
him  including  casket  and  other  necessary  services  incident  thereto  not  to 
exceed  the  value  of  $500.  This  association  organizes  groups  of  500  mem- 
bers each,  charging  each  member  an  entrance  fee  of  $3.00  with  an  annual 
fee  thereafter  of  $1.00  and  assess  each  member  upon  the  death  of  any 
other  member,  the  sum  of  $1.00.  The  association  proposes  to  organize 
these  groups  in  various  localities  throughout  the  State.  Upon  this  you 
ask: 

1.  If  this  plan  of  operation  as  outlined  in  the  attached  certificate  con- 
stitutes an  insurance  within  the  intent  and  meaning  of  chapter  106  of  the 
Consolidated  Statutes,  particularly  section  6261,  6262  and  6455  thereof. 

In  the  opinion  of  this  office,  the  certificate  constitutes  an  insurance  con- 
tract within  the  meaning  of  chapter  106  and  the  specific  sections  cited  by 
you.  We  have  been  able  to  find  only  two  cases  directly  in  point  "Contracts 
under  which  an  undertaker  agrees  in  consideration  of  the  payment  of 
monthly  interest  on  so-called  mutual  notes,  issued  by  him  during  the  lives 
of  the  makers,  that  he  would  provide  them  with  respectable  funerals,  are 
contracts  of  insurance  rendering  the  undertaker  in  the  transaction  of  such 
insurance  business  subject  to  regulation  by  the  insurance  department. 

Renschler  v.  State,  90  Ohio  State,  363. 

State  V.  Globe  Casket,  etc.,  Co.,  82  Wash,  124. 

See,  also  Ann.  Cas.  1916  C,  1016. 

2.  An  association  organized  and  operated  upon  this  basis,  is  subject  to 
the  supervision  of  your  department. 

3.  We  think  the  certificate  especially  states  the  amount  of  benefit  pay- 
able thereunder..  The  eflFect'  of  it  is  to  obligate  the  insurer  to  furnish  all 
the  funeral  accessories  of  the  deceased  member  to  the  amount  of  $500, 


OPINIONS  TO  INDUSTRIAL  COMMISSION 


Workmen's  Compensation  Act — Maintenance  Fund 

9  May,   1929. 

I  am  of  opinion  that  the  maintenance  fund  tax  to  be  assessed  against  the 
pay-roll  of  self -insurers  under  the  provisions  of  section  73  (j)  of  the  Work- 
men's Compensation  Act  is  to  be  paid  into  the  State  Treasury  and  is  not 
intended  to  be  used  by  the  Industrial  Commission  in  additional  and  supple- 
mentalto  the  appropriation  made  to  the  Commission  in  the  appropriation 
act  of  1929. 

In  1925  the  State  adopted  the  general  policy  of  putting  the  departments, 
institutions,  boards,  commissions  and  agencies  of  the  State  upon  the  ap- 
propriation basis.  It  is  apparent  that  the  General  Assembly  has  intended 
since  then  to  strengthen,  rather  than  weaken,  that  policy.  That  policy  as 
it  applies  to  the  Industrial  Commission  is  expressed  in  section  52  (d)  of 
the  Workmen's  Compensation  Act  as  follows: 

All  salaries  and  expenses  of  the  Commission  shall  be  audited 
and  paid  out  of  the  State  Treasury,  in  the  manner  pre- 
scribed for  similar  expenses  in  other  departments  or  branches 
of  the  State  service;  and  to  defray  such  salaries  and  expenses 
a  sufficient  appropriation  shall  be  made  under  the  general 
appropriation  act  as  made  to  other  departments,  commis- 
sions, and  agencies  of  the  State  Government. 

That  was  attempted  to  be  carried  into  effect  by  the  inclusion  of  the  ap- 
propriation of  $42,000  for  each  year  of  the  biennium  1929-31  by  the  ap- 
propriation act  of  1929.  Any  deficiency  in  the  needs  of  the  Commission 
may  be  supplied  out  of  the  contingency  and  emergency  appropriation  under 
the  general  terms  of  the  appropriation  act,  upon  approval  by  the  Governor 
and  Council  of  State. 

Of  course,  in  the  construction  of  an  act  we  seek  to  interpret  its  purpose 
from  the  language  itself.  However,  in  order  to  gain  any  aid  possible  from 
a  consideration  of  the  history  of  the  passage  of  the  act,  I  have  examined 
copies  of  the  original  bills  introduced  and  the  committee  substitute  as 
finally  passed. 

Senate  Bill  163  was  introduced  by  Senator  Broughton.  In  sections  44- 
46  of  that  bill  a  method  of  obtaining  funds  for  administration  of  the  act 
was  set  up.  In  general  it  provided  for  a  special  fund  in  the  State  Treasury 
for  the  expenses  of  administering  the  act.  An  initial  sum  of  $25,000  was 
appropriated,  with  provision  for  covering  this  back  into  the  Treasury  when 
the  receipts  from  carriers  should  be  sufficient  for  that  purpose.  The  method 
of  determining  and  apportioning  this  expense  among  the  carriers  is  set 
up  in  the  sections  referred  to. 

Senate  Bill  83  was  introduced  by  Senators  Cannady  and  Haywood.  That 
bill,  in  section  74  (c)  et  seq.,  also  provided  for  an  administrative  fund  to 
be  collected  out  of  the  carriers  by  the  methods  therein  set  up. 
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This  bill  also  contained  section  53    (d)    as  follows: 

All  salaries  and  expenses  of  the  Commission  shall  be 
audited  and  paid  out  of  the  State  Treasury,  in  the  manner  pre- 
scribed for  similar  expenses  in  other  departments  or  branches 
of  the  State  service. 

In  the  committee  substitute  for  both  bills  as  finally  adopted  and  passed 
-by  the  General  Assembly,  the  various  sections  of  both  bills  setting  up  the 
method  for  the  collection  and  handling  of  this  administrative  fund  were 
eliminated,  and  section  52  (d)  incorporated  as  above  quoted,  the  first  por- 
tion of  which,  as  you  will  see,  is  identical  with  53  (d)  of  the  Cannady- 
Haywood  bill,  with  the  additional  paragraph  providing  for  payment  of 
expenses  out  of  an  appropriation  in  the  general  appropriation  act. 

I  have,  therefore,  reached  the  conclusion,  botli  from  a  consideration  of 
the  language  of  the  act  and  of  its  history  during  its  progress  in  the  Gen- 
eral Assembly,  that  its  proper  construction  is  as  I  have  stated. 


Workmen's   Compensation   Act — Street   Railways 

17  May,  1929. 

In  your  letter  of  May  14,  you  propound  three  questions  to  this  office: 

1.  Whether  or  not  street  railways  are  exempted  under  the  provisions 
of  section  14  of  the  Workmen's  Compensation  Act. 

2.  If  such  railways  have  employees  other  than  those  actually  engaged 
in  the  transportation  department,  would  they  be  exempt. 

3.  Whether  or  not  tram  and  logging  roads  and  their  employees  are 
exempt. 

1. 

Section  14  of  the  act  deals  with  exceptions  from  its  operation.  Sub  sec- 
tion (a),  which  is  particularly  applicable  to  the  questions  propounded  by 
you,  is  as  follows: 

This  act  shall  not  apply  to  railroads  or  railroad  employees, 
nor  in  any  way  repeal,  amend,  alter  or  affect  article  7  of 
chapter  67  of  the  C.  S.  of  North  Carolina  or  any  section 
thereof  relating  to  the  liability  of  railroads  for  injuries  to 
employees. 

Article  7  is  what  is  known  as  the  Employees  Liability  Act  and  it  speaks 
of  any  servant  or  employee  of  any  railroad  company  operating  in  this 
State.     It  applies  to  street  railways. 

Brookshire  v.  Electric  Co.,  152  N.  C,  669. 
Goodman  v.  Poiver  Co.,  174  N.  C,  661. 

Manifestly,  then,  the  General  Assembly  in  the  Workmen's  Compensa- 
tion Act  uses  the  term  "railroad"  with  as  broad  a  signification  as  it  has 
in  article  7,  consequently,  there  can  be  no  substantial  doubt  that  the  act 
itself  excludes  street  railways  and  their  employees  from  its  provisions. 
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You  call  our  attention  to  the  fact  that  the  Carolina  Power  and  Light 
Company  and  the  Tidewater  Power  Company,  though  operating  street 
railways,  are  primarily  engaged  in  the  production  and  sale  of  electricity 
to  the  public.  We  think  that  only  the  employees  of  these  companies  or 
other  companies  similar  to  them,  engaged  in  the  transportation  depart- 
ments of  the  companies,  do  not  come  within  the  provisions  of  the  Work- 
men's Compensation  Act.  This  view  is  sustained,  inferentially  if  not  nec- 
essarily, by  Nicholson  v.  Railroad,  138  N.  C,  516;  T witty  v.  Lumber  Com- 
pany, 154  N.  C,  237. 


Applying  the  same  line  of  reasoning  to  tram  and  lumber  roads,  they, 
also,  and  their  employees,  are  without  the  provisions  of  the  act. 

Hemphill  v.  Linnber  Co.,  141  N.  C,  48. 
Bizzell  V.  Lumber  Co.,  152  N.  C,  123. 
Goodman  v.  Power  Co.,  Supra. 

We,  therefore,  to  your  first  question  answer.  Yes;  to  your  second  ques- 
tion. No;  and  to  your  third.  Yes. 


Workmen's  Compensation — Members  County  Board  of  Education 

21  May,  1929. 

Referring  to  your  conversation  over  the  'phone  this  morning  with  the 
Attorney  General,  you  requested  an  opinion  from  him  as  to  whether  mem- 
bers of  the  county  board  of  education  come  within  the  provisions  of  the 
Workmen's  Compensation  Act. 

The  part  of  the  act  material  to  the  discussion  is  as  follows: 

As  relating  to  municipal  corporations  and  political  sub- 
divisions of  the  State,  the  term  "employee"  shall  include  all 
officers  and  employees  thereof,  except  such  as  are  elected  by 
the  people  or  elected  by  the  council  or  other  governing  body 
of  said  municipal  corporation  or  political  sub  division  who  act 
in  purely  administrative  capacities  and  to  serve  for  a  definite 
term  of  office. 

If  we  should  interpret  this  provision  of  the  statute  literally,  there  would 
be  great  force  in  the  view  that  members  of  the  boards  of  education  of  the 
various  counties  do  not  come  within  the  exception  stated  in  the  statute. 
They  are  not  elected  by  the  people  or  appointed  or  elected  by  the  govern- 
ing body  of  the  county  in  the  strict  sense  of  the  term,  though  they  do  act 
in  a  purely  administrative  capacity  and  to  sei've  for  a  definite  term  of 
office. 

The  controlling  feature  of  the  employees  or  officers  excepted  from  the 
provisions  of  the  act  is  that  they  act  in  a  purely  administrative  capacity 
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and  to  serve  for  a  definite  term  of  office.  Now,  the  boards  of  education 
are  appointed  by  the  General  Assembly  itself  for  a  definite  term  of  office, 
and  the  functions  imposed  upon  them  by  the  various  statutes  are  purely 
administrative.  They  are  not,  in  the  strict  sense  of  the  term,  State  of- 
ficers, though  appointed  by  the  General  Assembly.  They  are  in  reality 
county  officers.  So  far,  however,  as  their  appointment  is  concerned,  the 
General  Assembly  may  be  considered  the  governing  authority  making  the 
appointment, — certainly,  2^'>'o  hac  vice. 

We  think,  then,  that  boards  of  education  do  not  come  within  the  pro- 
visions of  the  statute,  but  are  excepted  from  its  operation  in  the  above 
quoted  clause. 

In  making  this  ruling,  we  are  giving  force  and  eff"ect  to  what  appears 
to  be  the  controlling  element  in  the  proposition  and  disregarding  what  is 
in  reality  a  minor  consideration. 


Workmen's  Compensation — Naval  Stores 

21   May,   1929. 

I  have  your  letter  of  May  20  with  request  for  an  opinion  as  to  whether 
Georgia-Carolina  Naval  Stores  Company,  Incorporated,  comes  within  the 
provisions  of  the  Workmen's  Compensation  Act.  You  enclose  copy  of 
letter  from  this  company  saying  that  its  operations  in  this  State  are 
similar  to  those  carried  on  by  it  in  Georgia,  and  that  in  Georgia  it  was 
held  that  it  does  not  come  under  the  terms  of  the  Workmen's  Compensa- 
tion law. 

Upon  the  information  supplied,  I  am  of  opinion  that  this  concern  does 
come  within  the  terms  of  the  act.  The  letter  sent  is  rather  meager  with 
respect  to  details  of  business,  but  it  seems  to  me  that  its  employees  would 
not  be  farm  laborers.  However,  I  suggest  that  you  obtain  fuller  informa- 
tion so  that  we  may  have  it  for  our  guidance. 


Workmen's  Compensation — Five  Employees 

27  May,  1929. 

It  appears  from  the  letter  of  Jones  &  Peacock  to  you,  that  the  Carolina 
Garment  Company  is  a  small  sales  organization  that  does  not  conduct  any 
manufacturing  at  all.  It  has  only  one  full  time  salesman.  They  have, 
however,  a  number  of  salesmen  on  the  commission  business,  all  of  whom 
sell  merchandise  outside  the  State  of  North  Carolina.  The  one  full  time 
salesman  is  located  in  North  Carolina.  They  have  four  other  salesmen 
who  handle  merchandise  for  it  as  a  side  line  and  do  not  devote  more  than 
a  percentage  of  their  time  to  such  sales.  All  of  these  salesmen  are  on 
commission  work  and  reside  out  of  the   State. 

If  this  recital  of  facts  is  correct,  it  is  clear  that  the  Carolina  Garment 
Company  does  not  come  within  the  definition  of  "employers"  as  contained 
in  the  Workmen's  Compensation  Act.  Sub  section  (b)  of  section  14  of 
the  act  is  as  follows: 
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This  act  shall  not  apply  to  casual  employees,  farm  em- 
ployees, Federal  Government  employees  in  North  Carolina  and 
domestic  servants,  nor  to  employees  of  such  persons  nor  to  any 
person  firm  or  private  corporation  that  has  regularly  in  service 
less  than  five  employees  in  the  same  business  within  this  State, 
unless  such  employees  and  their  employers  voluntarily  elect, 
in  the  manner  hereinafter  specified,  to  be  bound  by  this  act. 

This  section  necessarily  excludes  both  the  Carolina  Garment  Co.  and  its 
employees  from  the  provisions  of  the  act.     See  also  section  36. 


Workmen's  Compensation — State — 2%%   Commissions 

27  May,   1929. 

In  re:     ^%%  Coimnission  by  the  vco-ious  Departments,  Institutions,  etc.,  of 

the  State,  as  provided  by  sub  section  (j)  of  section  73 

of  the  Workmen's  Compensation  Act. 

In  reply  to  yours  of  May  25. 

It  appears  that  the  Governor  and  Council  of  State,  in  conference  in 
regard  to  the  application  of  that  act  to  the  various  departments,  institu- 
tions, etc.,  in  the  State,  determined  that  the  State  should  be  its  own  in- 
surer, assigning,  however,  to  each  department,  agency  or  institution  the 
burden  of  compensation  in  the  event  of  accident  happening  to  its  em- 
ployees out  of  the  appropriation  made  by  the  General  Assembly  for  its 
support.  Upon  this,  question  has  been  raised  as  to  whether  or  not  each 
of  its  departments,  institutions  or  agencies  of  the  State  shall,  also,  be 
liable  for  the  2V2''/c  provided  by  the  above  referred  sub  section  (j).  That 
section  is  as  follows: 

Every  employer  carrying  his  own  risk  under  the  provisions 
of  section  67  shall,  under  oath,  report  to  the  Commission  his 
payroll,  subject  to  the  provisions  of  this  act.  Such  report 
shall  be  made  in  form  prescribed  by  the  Commission,  and  at 
the  times  herein  provided  for  premium  I'eports  by  insurer. 
The  Commission  shall  assess  against  such  payroll  a  mainten- 
ance fund  tax  computed  by  taking  2%%  of  the  basic  prem- 
iums chargeable  against  the  same  or  most  similar  industry 
or  business  taken  from  the  manual  insurance  rate  for  compen- 
sation then  in  force  in  this  State. 

We  think  that  each  one  of  these  departments,  institutions  or  agencies 
of  the  State  is  required  to  pay  in  this  2i/^%,  as  provided  in  the  above  sub 
section. 

It  is  true  that,  at  the  time  the  Appropriation  Act  was  enacted  by  the 
recent  session  of  the  General  Assembly,  no  provision  was  made  for  this 
liability.  It  is  true,  also,  that  the  State,  itself,  nor  any  of  its  agencies 
can  incur  any  such  liability,  unless  it  is  specifically  or  by  necessary  in- 
ference, imposed  upon  them  by  the  General  Assembly.  It  is  evident  from 
sub  section  (b)  of  section  2  of  the  act,  that  the  General  Assembly  has 
specifically  imposed  upon  the  State  the  duties  and  obligations  arising  from 
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the  enforcement  of  the  Workmen's  Compensation  Act.     That  sub  section 
declares : 

The  term  "employee"  shall  include  all  officers  and  em- 
ployees of  the  State,  except  only  such  as  are  elected  by  the 
people  or  by  the  General  Assembly  or  appointed  by  the  Gov- 
ernor, either  with  or  without  the  confirmation  of  the  Senate. 

Section  8  of  the  act  declines  to  give  the  State  or  any  municipal  corpora- 
tion within  the  State  or  any  political  sub  division  thereof  any  option  at 
all  as  to  whether  they  shall  come  within  the  provisions  of  the  act.  They, 
therefore,  must  come  within  those  provisions. 

In  that  same  section,  the  General  Assembly,  in  express  terms,  declares 
that  certain  sections  5,  6,  15,  16  and  17  shall  not  apply  to  them.  If  it  had 
intended  that  sub  section  (j)  of  section  73  of  the  act  should  not  apply  to 
them,  it  would,  necessarily,  we  think,  have  excluded  that  sub  section  from 
such  application.  It  was,  we  think,  the  evident  intention  of  the  Legisla- 
ture, therefore,  to  put  the  State  on  identically  the  same  footing  as  other 
employers  with  reference  to  the  provisions  of  the  act  with  the  only  excep- 
tions those  specifically  named  in  the  act.  Those  exceptions  are  all  set 
out  in  section  8  hereinbefore  referred  to.  Neither  there  nor  in  sub  section 
(j)  is  there  any  exception  made  of  the  State  with  reference  to  its  liability 
for  the  2%%  set  up  in  that  sub  section. 


Workmen's  Compensation  Commission  a  Court 

7  June,   1929. 

In  your  letter  of  June  4,  you  inquire: 

1.  Whether  or  not  the  North  Carolina  Industrial  Commission,  in  the 
exercise  of  the  functions  imposed  upon  it  by  statute  is  a  court? 

Though  many  of  the  duties  required  of  it  are  administrative,  yet  it  is 
equally  clear  that  even  more  of  such  duties  require  the  exercise  of  the 
judicial  function.  Testimony  is  to  be  taken  for  use  before  the  Commis- 
sion. Section  53  sub  section  (b).  Hearings  before  the  Commission  are 
required  to  be  open  to  the  public  and  shall  be  stenographically  reported. 
It  is  to  make  a  record  of  the  hearings  and  their  proceedings.  Sub  section 
(d).  Indeed,  section  54,  if  not  in  express  terms,  by  necessary  inference 
sets  up  a  court  and  gives  the  commission  authority  to-  provide  process  and 
procedure  for  that  court.  The  process  of  the  court,  original  as  well  as 
subpoena,  is  to  be  served  by  the  proper  officers;  witnesses  are  to  attend 
and  are  allowed  the  same  fees  and  mileage  as  in  civil  actions  in  courts  of 
the  county  where  the  hearing  is  held. 

Recalcitrant  witnesses  cannot,  however,  be  dealt  with  by  this  court,  but 
application  must  be  made  to  the  Superior  Court  to  compel  the  attendance 
of  such  witnesses  and  the  production  of  books,  papers  and  records.  Either 
party  to  an  indistrial  dispute,  arising  under  the  act,  may  apply  to  the 
commission  for  a  hearing  in  regard  to  the  matters  at  isssue  and  for  a 
ruling  therein.  Section  57  and  58.  In  the  latter  section,  the  finding  of 
the  commission  is  designated  an  award.     Section  59  provides  for  a  review 
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of  this  award  by  the  commission  itself,  when  the  award  has  been  made 
by  an  individual  member  of  the  committee.  Section  60  provides  for  an 
appeal  to  the  Superior  Court  of  the  county  in  which  the  alleged  accident 
happened.  This  appeal  is  to  be  had  under  the  same  terms  and  conditions 
as  govern  appeals  in  ordinary  civil  actions. 

These  citations  are  sufficient  to  show  that  at  such  hearings  provided  for 
in  the  act,  the  individual  member  of  the  commission,  conducting  a  hearing 
and  the  full  commission,  when  requested  to  review  the  award,  are  exercis- 
ing judicial  functions  at  the  hearing.  Indeed,  these  functions,  in  many 
particulars,  are  similar  to  those  exercised  by  the  Corporation  Commission 
of  the  State.  The  commission,  then,  is  one  of  the  courts  authorized  by 
section  12  of  article  4  of  the  Constitution. 

2.  You  further  inquire  whether  or  not,  in  the  opinion  of  this  office,  the 
Industrial  Commission  could  make  a  ruling  or  a  regulation  prohibiting 
the  repeated  or  continued  appearance  of  a  person  not  a  licensed  lawyer  in 
behalf  of  any  parties  to  the  record. 

Section  64,  sub  section  (a)  declares,  that  fees  for  attorneys  shall  be 
subject  to  the  approval  of  the  commission.  Sub  section  (b)  of  the  same 
section  deals  very  stringently  with  lawyers  or  other  persons  who  receive 
any  fee  on  account  of  services  rendered,  unless  it  is  approved  by  the  com- 
mission or  court. 

The  Supreme  Court  has  defined  what  is  practicing  law  in  State  v.  Bryan, 
98  N.  C,  644.  One  must  customarily  or  habitually  hold  himself  out  as  a 
lawyer,  if  a  lawyer  or  if  not  a  lawyer  demand  compensation  for  appearing 
as  agent  of  a  party  to  the   suit. 

It  is  clear,  therefore,  that  if  one  makes  a  business  of  appearing  before 
the  commission  in  behalf  of  any  proceeding  heard  by  it  and  charges  for  his 
services,  he  would  be  practicing  law  within  this  definition.  We  think, 
therefore,  your  commission  could  adopt  a  rule  or  a  regulation  confining 
appearances  before  it  at  the  hearings  in  which  the  commission  is  exercis- 
ing judicial  function  of  anyone  not  a  licensed  attorney  of  the  State  of 
North  Carolina.  You  must,  however,  and  no  doubt  will,  recognize  the 
right  of  a  particular  party  to  be  represented  before  your  commission  by 
an  attorney  in  fact  without  fee  or  compensation. 


Workmen's   Compensation — Independent   Contractor 

7  June,  1929. 
In  your  letter  of  June  4,  you  state  the  following  case: 

A  lumber  company  operating  a  large  planing  mill  in  the 
town  of  Louisburg,  North  Carolina,  owns  timber  lands  in 
Franklin  and  adjoining  counties.  This  lumber  company  em- 
ploys from  fifteen  to  thirty  men  in  the  operation  of  its  plan- 
ing mill.  This  company  has  entered  into  a  contract  with  a 
person  who  owns  a  ground  or  portable  mill  to  cut,  saw  and 
deliver  lumber  to  the  mill  in  Louisburg  at  an  agreed  price 
per  thousand  feet.  The  mill  owner  in  Louisburg  has  no 
supervision  or  control  over  the  logging  operations,  and  no 
supervision  or  control  over  the  sawing  or  hauling  of  the 
lumber,  nor  over  the  employment  of  labor  by  the  owner 
of  the  ground  or  portable  mill.  The  owner  of  the  ground 
mill  employs  from  ten  to  twenty  men  in  his  operations. 
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The  Industrial  Commission  is  asked  whether  or  not  the 
owner  of  the  planing  mill  in  Louisburg,  who  has  failed  to 
require  from  the  contractor  a  certificate  from  the  Industrial 
Commission  that  he  has  complied  with  section  67  of  the  act, 
will  be  responsible  for  injuries  to  persons  employed  by  the 
owner  of  the  ground  or  portable  mill. 

We  think  the  relation  of  the  two  parties — the  planing  mill  at  Louisburg 
and  the  Lumber  Mill  in  the  woods,  is  that  of  owner  and  principal  con- 
tractor, under  the  circumstances  detailed  herein,  consequently,  the  planing 
mill  in  Louisburg  assumes  no  liability,  at  all,  to  the  employees  of  the  saw 
mill  owner. 

We  think  the  terms  "Principal  contractor"  in  section  19  of  the  Work- 
men's Compensation  Act,  means  the  contractor  who  has  undertaken  to  do 
the  whole  job,  whatever  it  may  be.  He  may  sub  contract  part  of  the 
work  to  another  contractor.  That  other  contractor  may  sub  contract  part 
of  the  work,  which  he  has  contracted  to  do,  to  another  sub  contractor. 
The  principal  contractor  is  he  who  undertook  the  whole  job  and  the  inter- 
mediate contractor  is  a  sub  contractor  of  the  principal  contractor  but  a 
principal  contractor  to  his  sub  contractor.  Under  this  definition,  it  is 
clear  that  the  saw  mill  operator,  in  the  illustrating  case,  was  a  principal 
contractor. 

This,  of  course,  assumes  that  there  may  be  still  under  the  Workmen's 
Compensation  Act  to  a  limited  extent,  at  any  rate,  an  independent  con- 
tractor. It  is  noticeable  that  the  Workmen's  Compensation  Act  deals  with 
employment,  employers  and  employees.  These  terms,  in  themselves,  con- 
template either  an  express  contract  or  an  implied  one.  Without  employ- 
ment by  the  employer  attempted  to  be  held  under  the  Workmen's  Com- 
pnsation  Act,  there  could  be  no  compensation,  except  as  specifically  al- 
lowed in  the  act,  itself.  You  will  find  these  principles  elaborated  in  28 
RCL,  section  33,  page  737,  and  in  section  57,  page  762.  The  decisions  from 
the  various  states,  on  this  point,  are  collected  in  43  ALR,  346;  58  Idem, 
872. 

We  can  find  nothing  in  the  act,  which  makes  the  owner  of  property  who 
contracts  with  A  to  erect  a  building  on  that  property  according  to  specifi- 
cations and  plans,  furnished  by  him  as  a  turnkey  job,  liable  as  an  employer 
under  the  Compensation  Act.  We  have  nothing  in  our  law,  which  at  all 
corresponds  with  sub  section  (a)  of  section  20  of  the  Virginia  law.  This 
provision  of  the  Virginia  law  is  found  in  quite  a  number  of  other  acts. 
These  all,  however,  make  the  owner,  as  defined  in  the  act,  specifically  re- 
sponsible to  the  employees  of  the  contractor.  Where,  then,  in  North  Caro- 
lina there  is  an  independent  contractor  standing  between  the  owner  and 
the  employees  of  that  contractor,  the  owner  assumes  no  responsibility  of 
the  compensation  of  the  contractor's  employees  for  an  accident  happening 
in  the  progress  of  the  work. 

It  is  not  possible  to  define  an  independent  contractor  in  such  way  as  to 
fit  all  possible  cases.  Generally,  the  term  signifies  one  who  exercising  an 
independent  employment,  contracts  to  do  a  piece  of  work  according  to  his 
own  methods  and  without  being  subject  to  the  control  of  his  employer,  ex- 
cept as  to  the  result  of  the  work  and  who  has  the  right  to  employ  and 
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direct  the  action  of  the  workmen  independently  of  such  employer  and  free 
from  any  superior  authority  in  him  to  say  how  the  specified  work  shall 
be  done  or  what  the  laborers  shall  do  as  it  progresses.  In  this,  however, 
the  owner  may  provide  plans  and  specifications  upon  which  the  contract 
is  founded  and  with  which  the  contractor  must  comply  without  at  all 
affecting  his  character  as  an  independent  contractor.  Etnhler  v.  Lumber 
Co.,  167  N.  C,  457;  Simmons  v.  Roper  Lumber  Co.,  174  N.  C,  220. 

In  quite  a  number  of  cases,  the  determination  of  whether  a  man  is  an 
independent  contractor  or  not  depends  upon  disputed  facts  and  as  those 
facts  are  found,  the  owner  would  be  liable  or  not.  It  is  only  where  the 
owner  cannot  be  within  the  definition  of  the  statute  of  an  employer  of  the 
labor  used  by  the  contractor  that  he  can  be  exempt  from  liability  for  the 
compensation  provided  by  the  act  for  the  injury  of  one  of  those  employees. 
To  this  extent  and  to  this  extent  alone,  is  the  doctrine  of  independent  con- 
tractor maintained,  under  this  act. 


Granite  Workers — Fund 

11  June,  1929. 

Facts,  as  follows,  appear  from  your  letter  of  June  10  and  enclosures: 

The  Mount  Airy  Granite  Workers  Cooperative  Fund  is  operated  by, 
and  for  the  benefit  of,  the  employees  of  the  North  Carolina  Granite  Cor- 
poration of  Mount  Airy.  The  purpose,  as  expressed  in  the  by-laws,  is 
"to  provide  burial  fund  and  to  partly  indemnify  for  loss  of  one  or  both 
eyes",  and  possibly  provide  other  benefits  caused  by  sickness  or  accident  if 
the  funds  will  permit. 

Each  employee  pays  dues  of  50c  per  month,  deducted  by  the  corporation 
from  the  workman's  first  pay  in  each  month.  The  corporation  pays  25c 
per  month  into  the  fund  for  each  employee  at  the  time  it  deducts  the  50c 
from  the  workman's  wages.  The  business  of  the  fund  is  controlled  by  a 
board  of  eight  men,  four  workmen,  three  employers,  and  the  president  of 
the  bank  where  the  funds  are  deposited.  A  death  benefit  of  $300.00  is 
paid  upon  the  death  of  a  member  in  good  standing  during  the  first  year  of 
membership  and  of  $500.00  thereafter.  Other  payments  are  provided  for 
the  loss  of  eyesight  or  injury  to  the  eyes. 

It  is  stated  that  the  corporation  does  not  use  the  fund,  its  existence  or 
operation,  as  a  means  of  preventing  employees  from  recovering  damages 
where  they  would  otherwise  be  entitled  thereto.  It  is  not  intended  to 
use  this  fund  as  a  feature  of  or  to  take  the  place  of  the  Workmen's  Com- 
pensation Act,  but  merely  to  supplement  or  add  to  the  benefits  which  the 
employee  will  receive  under  the  Workmen's  Compensation  Act.  The  fund 
now  has  on  hand  approximately  $17,000.00  and  under  the  provisions  of  the 
by-laws,  if  it  is  discontinued  by  two-thirds  vote  of  the  workmen  members 
voting  by  secret  ballot,  all  parties  release  their  claim  therein  and  the 
fund  is  to  be  distributed  for  charitable  purposes. 

Upon  this  state  of  facts  you  ask  my  opinion  as  the  whether  a  continuance 
of  the  operation  of  this  fund  will  violate  section  21  of  the  Workmen's  Com- 
pensation Act.     The  apposite  part  of  that  section   is   as  follows: 
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No  agreement  by  an  employee  to  pay  any  portion  of  prem- 
ium paid  by  his  employer  to  a  carrier  or  to  contribute  to  a 
benefit  fund  or  department  maintained  by  such  employer  for 
the  purpose  of  providing  compensation  or  medical  services 
and  supplies  as  required  by  this  act  shall  be  valid,  and  any 
employer  who  makes  a  deduction  for  such  purpose  from  the 
pay  of  any  employee  entitled  to  the  benefits  of  this  act  shall 
be  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall 
be  punished  by  a  fine  of  not  more  than  $500. 

The  operation  of  the  Mount  Airy  Granite  Workers  Cooperative  Fund 
is  not  an  agreement  to  pay  any  portion  of  the  premium  paid  by  the  em- 
ployer to  a  carrier  nor  a  contribution  to  a  fund  required  by  the  Workmen's 
Compensation  Act.  The  deduction  made  by  the  North  Carolina  Granite 
Corporation  from  the  wages  of  its  employees  under  the  by-laws  of  the 
Workers  Cooperative  Fund  would  not  be  for  the  purposes  of  the  compensa- 
tion provided  by  the  Workmen's  Compensation  Act.  The  benefits  to  be 
paid  employees  under  this  Mount  Airy  Granite  Workers  Cooperative  Fund 
would  be  in  addition  to  the  compensation  to  which  the  employee  would  be 
entitled  under  the  Workmen's  Compensation  Act. 

It  follows,  therefore,  that  the  continued  operation  of  this  Mount  Airy 
Granite  Workers  Cooperative  Fund  as  described  would  not  be  a  violation 
of  section  21  of  the  North  Carolina  Workmen's  Compensation  Act. 


Self  Insurers^^Bond 

26  June,  1929. 

It  appears  that  the  Cannon  Mills,  Inc.,  of  Concord,  N.  C,  have  applied 
to  you,  under  section  67  of  the  Workmen's  Compensation  Act,  for  authority 
to  carry  its  own  insurance.  It  has  furnished  you  satisfactory  proof  of  its 
financial  ability  to  pay  direct  the  compensation  in  the  amount  and  man- 
ner when  due,  as  provided  for  in  this  act.  It  has,  in  addition,  deposited 
with  you  an  acceptable  security  for  the  payment  of  all  compensation  liabil- 
ities as  they  are  incurred. 

Some  of  the  stockholders  in  the  Cannon  Mills  are  owners  of  all  the  stock 
in  four  other  cotton  mills.  Each  of  these  mills,  however,  is  a  separate 
corporate  entity,  managed  by  its  own  oiRcers  and  conducted  by  its  own 
employees.  Each  of  these  mills  has  also  applied  to  you,  under  section  67, 
for  permission  to  carry  its  own  insurance  and  has  tendered  to  you  surety 
bond  in  the  sum  of  $10,000,  executed  by  it  as  principal  and  the  Cannon 
Mills  as  surety  to  secure  the  payment  of  compensation  liabilities,  as  they 
are  incurred. 

You  inquire  of  this  ofiice  whether  or  not  such  bond  is  sufficient  indemnity, 
under  the  statute. 

We  think  not.  The  execution  of  such  security  bonds  is  beyond  the  cor- 
porate powers  of  the  Cannon  Mills.  The  authority  to  execute  a  bond  is 
wholly  without  the  ordinary  corporate  powers  of  an  industrial  corporation. 
It  is  true,  that  among  the  implied  powers  of  corporations  incorporated 
under  chapter  22  C.  S.  is  the  following: 
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But  in  the  transaction  of  its  business,  it  may  make  and 
take  and  endorse,  when  necessary,  all  such  bonds,  notes  and 
bills  of  exchange  as  the  business  may  require.     Section  1129. 

This  authority,  however,  is  limited  in  express  terms  as  confining  it  to 
the  execution  of  such  bonds  as  its  business  may  require.  To  hold  that  the 
business  of  the  Cannon  Mills  requires  it  to  execute  this  bond  for  a 
separate  and  distinct  corporate  entity  is,  it  seems  to  us,  an  extension  of 
the  words  beyond  what  is  legitimate  and  proper. 

The  following  statement  of  the  effect  of  an  ultra  vires  act  by  a  cor- 
poration is  taken  from  the  opinion  of  the  United  States  Supreme  Court  in 
Central  Transportation  Co.  v.  Palace  Car  Co.,  139  U.  S.,  24.  This  case  is 
cited  by  our  own  Supreme  Court  in  Commissioners  of  Brunswick  Co.  v. 
Bank,  196  N.  C,  198: 

The  clear  result  of  these  decisions  may  be  summed  up 
thus:  The  charter  of  a  corporation,  read  in  the  light  of  any 
general  laws,  which  are  applicable,  is  the  measure  of  its 
powers,  and  the  enumeration  of  those  powers  implies  the 
exclusion  of  all  others  not  fairly  incidental.  All  contracts 
made  by  a  corporation  beyond  the  scope  of  those  powers  are 
unlawful  and  void,  and  no  action  can  be  maintained  upon 
them  in  the  courts,  and  this  upon  three  distinct  grounds: 
the  obligation  of  eYery  one  contracting  with  a  corporation  to 
take  notice  of  the  legal  limits  of  its  power;  the  interest  of 
the  stockholders,  not  to  be  subjected  to  risks  which  they  have 
never  undertaken;  and  above  all,  the  interest  of  the  public, 
that  the  corporation  shall  not  transcend  the  powers  conferred 
upon  it  by  law. 

With  respect  to  the  validity  of  a  contract  entered  into  by  a 
corporation,  beyond  the  scope  of  its  powers,  express  or  im- 
plied, the  learned  Justice  further  says :  "A  contract  of  a 
corporation,  which  is  ultra  vires,  in  the  proper  sense,  that 
is  to  say,  outside  the  object  of  its  creation  as  defined  in  the 
law  of  its  oi'ganization,  and  therefore  beyond  the  powers  con- 
ferred upon  it  by  the  Legislature,  is  not  voidable  only,  but 
wholly  void,  and  of  no  legal  effect.  The  objection  to  the  con- 
tract is,  not  merely  that  the  corporation  ought  not  to  have 
made  it,  but  that  it  could  not  make  it.  The  contract  cannot 
be  ratified  by  either  party,  because  it  could  not  have  been 
authorized  by  either.  No  performance  on  either  side  can  give 
the  unlawful  contract  any  validity,  or  be  the  foundation  of  any 
right  of  action  upon  it.  When  a  corporation  is  acting  within 
the  general  scope  of  the  powers  conferred  upon  it  by  the  Leg- 
islature, the  corporation  as  well  as  persons  contracting  with 
it,  may  be  estopped  to  deny  that  it  has  complied  with  the 
legal  formalities  which  are  prerequisites  to  its  existence  or 
to  its  action,  because  such  requisites  might  in  fact  have  been 
conjplied  with.  But  when  the  contract  is  beyond  the  powers 
conferred  upon  it  by  existing  laws,  neither  the  corporation 
nor  the  other  party  to  the  contract  can  be  estopped,  by  as- 
senting to  it,  or  by  acting  upon  it,  to  show  that  it  was  prohib- 
ited by  those  laws." 

In  the  North  Carolina  case,  the  defunct  Commercial  National  Bank  of 
Wilmington,  N.  C,  had  undertaken  to  secure  the  county  of  Brunswick  for 
deposits  made  by  it  in  the  Bank  of  Southport,  also  defunct,  and  the  court 
held  that  this  could  not  be  done. 
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Workmen's  Compensation — County  Superintendent 

22  November,  1929. 

I  send  you  copies  of  letters  relating  to  the  matter  I  discussed  with  you 
over  the  telephone  this  morning.  It  seems  that  we  have  not  yet  been  asked 
as  to  whether  the  act  applies  to  county  superintendent  of  schools.  Dr,  Allen 
did  not  ask  in  his  letter  to  which  the  letter  of  May  24  is  in  reply,  and  the 
letter  of  Mr.  Fritz,  to  which  the  letter  today  is  in  reply,  apparently  re- 
lates to  city  and  town  superintendents.  I  have  reached  the  conclusions  as 
stated  in  the  letters,  copies  of  which  are  sent. 

I  have  also  upon  consideration  reached  the  conclusion  that  the  county 
superintendent  comes  within  the  exception,  and  that  the  act  does  not  apply 
to  him. 


Workmen's  Compensation — Deputy  Sheriff 

10  December,  1929. 

In  your  letter  of  December  7,  you  request  of  this  office  an  opinion  as  to 
whether  or  not  deputy  sheriffs  are  included  in  the  term  "employee",  as  de- 
fined in  the  North  Carolina  Workmen's  Compensation  Act. 

If  you  desire  an  opinion  as  to  whether  such  deputy  sheriff  is  an  em- 
ployee of  the  county,  the  answer,  of  course,  is  No,  unless  there  is  a  special 
statute  which,  in  a  particular  county,  creates  him  such  officer  or  employee. 
If  you  desire  to  know  whether  he  is  an  employee  of  the  sheriff,  we  answer 
Yes,  and  if  the  number  of  employees  is  sufficient  to  bring  the  particular 
sheriff  within  the  Compensation  Act,  then,  as  such  employee,  he  would  be 
entitled  to  protection  under  that  act. 

We  can  find  no  where  in  any  of  the  general  statutes  any  authority  for 
the  appointment  of  deputy  sheriffs  generally.  Our  statutes  seem  to  as- 
sume that  this  right  of  appointment  existed  at  common  law  and  the  sys- 
tem itself  has  always  been  used  by  the  sheriffs  in  North  Carolina.  As 
early  as  1844,  it  was  held  that  a  deputy  was  the  agent  of  the  high  sheriff. 

Home  V.  Allen,  27  N.  C,  36. 

Indeed,  since  that  time,  whenever  a  sheriff  appoints  a  deputy,  knowing 
that  the  deputy  is  his  agent,  for  whose  acts,  in  the  scope  of  his  employ- 
ment, he  is  liable,  he  always  takes  a  bond  from  the  deputy,  not  payable  to 
the  State,  but  to  himself,  as  sheriff.  This  is  to  save  him  harmless  from  the 
acts  of  that  deputy.  So  far  as  we  have  found,  there  has  been  no  modifica- 
tion of  the  general  statute  relating  to  sheriffs,  chapter  72,  C.  S.,  1919.  In 
this  regard  the  case  of  Home  v.  Allen  has  been  cited  several  times  since 
with  approval.  In  Railroad  Company  v.  Fisher,  109,  N.  C,  1,  the  question 
was  again  presented  directly  to  the  Supreme  Court.  The  syllabi  of  that 
decision  are  as  follows: 

1.  A  deputy  sheriff,  in  the  absence  of  any  statutory  provision  in  that 
respect,  is  not  an  officer  in  the  sense  in  which  that  term  is  employed  in  the 
Constitution  of  this  State;  he  is  but  the  agent  of  the  sheriff,  under  whose 
direction  he  is  presumed  to  act,  and  who  is  responsible  for  his  conduct  in 
that  relation. 
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2.  A  sheriff  may  appoint  a  minor  his  deputy,  generally  or  specially;  a 
service  of  process  by  such  deputy  is  not  invalid  for  that  reason. 

This  is  necessarily  true,  because  a  deputy  sheriff  is  not  an  officer,  for, 
if  the  court  had  so  held,  the  Constitution  requiring  that  all  officers  must 
be  twenty-one  years  old  would  prevent  the  appointment  of  a  deputy  sheriff 
under  age,  if  he  was  a  public  officer  of  the  county  itself.  This  opinion  was 
rendered  in  1891. 

It  was  held  in  Summers  v.  Convmissioners,  123  N.  C,  592,  (1898)  that 
the  official  ascertainment  of  the  insanity  of  a  sheriff  suspended  from  office 
and  terminates  the  agency  of  his  deputies.  This  decision  is  also  based 
upon  the  fact  that  a  deputy  is  a  mere  agent  of  the  sheriff  and  not  a  public 
officer. 

In  Bank  v.  Redwine,  171  N.  C,  559,  it  was  held  that  a  deputy  clerk  of 
the  Superior  Court  was  made,  by  the  special  statutes,  applicable  to  that 
position,  a  public  officer. 

In  the  light  of  these  decisions,  we  think  there  is  no  difference  in  the 
status  of  a  deputy  who  is  paid  a  salary  by  the  sheriff  and  the  deputy  who 
receives  only  fees. 

A  deputy  thus  appointed  under  the  general  law  is  an  employee  of  the 
sheriff.  If,  therefore,  the  sheriff  has  five  or  more  such  employees,  under 
the  provision  of  sub  section  (b)  of  section  14  of  the  act,  both  the  employer 
and  the  employees  may  give  notice  of  non  acceptance  of  the  act,  under 
section  4  thereof. 

It  must  be  always  remembered,  however,  that  there  are  quite  a  number 
of  special  local  acts  relating  to  the  sheiiffs  and  their  deputies,  some  of 
which  may  have  the  effect  of  making  the  deputy  in  reality  an  officer  of  the 
county.  We  suggest,  therefore,  that  in  a  particular  case,  the  public  local 
laws  applicable  to  the  county  in  which  the  case  is  located  should  be  ex- 
amined, with  a  view  to  ascertaining  whether  they  make  any  substantial 
change  in  the  general  law.  State  v.  Redwine,  supra,  is  an  indication  of 
what  the  court  regards  as  a  substantial  change. 


Workmen's  Compensation — Collection  of  Maintenance  Fund 

18  February,  1930 

In  your  recent  letter  you  quoted  section  73  (j)  of  the  Workmen's  Com- 
pensation Act,  and  asked  my  opinion  upon  it.  Particularly  you  wished  to 
know  as  to  whether  your  Commission  is  charged  with  the  duty  and  responsi- 
bility of  collecting  the  maintenance  fund  tax  therein  imposed. 

This  section  requires  that  the  pay-roll  report  of  the  employer  carrying 
his  own  risk  be  made  to  the  Commission.  It  shall  be  made  on  forms  pre- 
scribed by  the  Commission.  When  the  reports  are  received,  the  Commission 
is  directed  to  assess  against  such  pay-roll  the  2  %  %  maintenance  fund  tax 
computed  as  therein  set  out. 

The  act  is  silent  upon  the  subject  as  to  who  shall  then  collect  the  tax. 
It  will  be  noticed,  however,  that  all  the  details  of  procuring  the  reports 
and  assessing  the  tax  are  placed  upon  your  Commission.  Reasoning  by 
analogy  from  similar  situations,  I  reach  the  conclusion  that  your  Commis- 
sion should  complete  the  process  by  the  collection  of  the  tax. 
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Notice  of  Non  Acceptance 

13  March,  1930. 

Of  course  the  clause  in  the  letter  written  to  you  December  10,  1929,  is 
with  reference  to  the  sheriff's  rig'ht  to  give  notice  of  the  non  acceptance 
of  the  act,  under  sections  4  and  5  to  be  interpreted  in  accordance  with  the 
provisions  of  section  6.  That  section,  stated  shortly,  creates  a  presump- 
tion that  all  contracts  of  services,  made  prior  to  the  effective  date  of  the 
act — July  1,  1929 — should  be  subject  to  the  provisions  of  the  act,  unless 
notice  should  be  given  in  accordance  with  sections  4  and  5. 

Section  6,  in  reality,  as  written,  "puts  the  cart  before  the  horse".  The 
notice  should  apply  to  prior  contracts,  whereas,  it  need  not  apply  to  sub- 
sequent contracts.  As  the  act  is  written,  there  seems  to  be  a  presump- 
tion which  is  or  is  not  irrebuttable,  in  its  application  to  prior  contracts, 
whereas,  it  is  made  rebuttable  to  subsequent  contracts,  if  the  notice  is 
g'iven. 

We  think  it  was  intended  to  make  the  notice  apply  to  both  subsequent 
and  prior  contracts. 


Deputy  Sheriff — Notice  of  Non  Acceptance 

3  May,  1930. 

We  have  received  your  letter  of  May  1,  1930,  presenting  certain  ques- 
tions arising  out  of  a  former  ruling  of  this  office  that,  under  the  general 
law,  deputy  sheriflPs  were  employees  of  the  sheriff  and  not  of  the  county. 
You  state  that  you  have  received  from  some  of  the  sheriffs,  rejection 
notice,  advising  their  desire  to  reject  the  operation  of  this  act. 

We  think  that,  under  sections  4  and  5  of  the  act,  these  sheriffs,  as  em- 
ployers, can  give  the  notice  of  rejection  of  the  provisions  of  the  act,  with 
the  consequences  set  out  in  section  15  of  the  act. 

You  further  state  that  one  insurance  carrier  has  raised  the  question 
that  since  the  sheriff's  office  is  constitutional  that  it  is,  in  its  opinion, 
a  political  sub  division  of  the  State,  and  that  the  sheriff's  deputies,  regard- 
less of  the  number,  where  he  employs  them,  should  be  covered  by  insur- 
ance. We  suppose  this  insurance  carrier,  in  making  this  claim,  is  refer- 
ring to  the  definition  of  employment  contained  in  sub  section  (a)  of  section 
2  of  the  act,  where  it  is  defined  as  including  employment  by  the  State  and 
all  political  sub  divisions  thereof. 

Of  course,  there  is  nothing  in  this  point.  It  is  true  that  section  24  of 
article  4  of  the  Constitution  declares:  "In  each  county  a  sheriff  and  cor- 
oner shall  be  elected  by  the  qualified  voters  thereof,  as  is  prescribed  for 
members  of  the  General  Assembly  and  shall  hold  their  offices  for  two  years." 

Under  no  conceivable  condition,  however,  could  this  constitutional  pro- 
vision be  interpreted  as  creating  a  sheriff  of  a  county  a  political  subdivision 
of  the  State.  Its  only  effect  is  to  prevent  the  General  Assembly  from  abol- 
ishing the  office. 

At  the  time  of  the  adoption  of  the  Constitution,  a  sheriff  was  a  public 
officer,  whose  functions  were  confined  to  the  county  for  which  he  was  ap- 
pointed  or   elected.     He   is   an   executive   or   administrative   officer   and   to 
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him  is  not  committed  the  exercise  of  any  governmental  function.  He  ex- 
ercises the  powers  conferred  upon  him  by  common  law  and  by  acts  of  the 
Legislature  and  the  constitutional  provision  does  no  more  than  require  him 
to  be  elected  every  two  years,  at  the  time  that  members  of  the  General 
Assembly  are  elected. 

It  seems  that  certain  insurance  carriers  have  heretofore,  upon  applica- 
tion of  a  county,  included  in  the  number  of  county  employees  protected  by 
the  insurance,  deputy  sheriffs  in  the  county  so  protected.  If  one  of  these 
deputy  sheriffs,  in  the  county  so  protected,  should  incur,  while  in  the  per- 
formance of  his  duties,  an  accidental  injury,  coming  within  the  Compensa- 
tion Act,  it  is  quite  probable  that  the  insurance  carrier  would  be  held  liable 
on  the  principle  of  estoppel.  This,  however,  would  be  confined  to  a  partic- 
ular and  specific  contract  of  insurance.  The  whole  question  is  somewhat 
clouded  by  the  fact  that  neither  the  counties  the  sheriffs  or  insurance  car- 
riers understand  the  legal  relation  existing  between  the  sheriff  of  the 
counties  and  deputy  sheriffs. 

It  might  be  well  to  have  the  act  made  more  specific  and  definite  upon 
this  particular  question  at  the  coming  session  of  the  General  Assembly. 


OPINIONS  TO  COMMISSIONER  OF  AGRICULTURE 


Pure  Seed  Act — Interpretation 

11  October,  1928. 

We  are  sorry  to  have  to  disagree  with  you  on  your  interpretation  of 
section  of  the  Pure  Seed  Act,  C.  S.  4817.     That  section  is  as  follows: 

Agricultural  seeds  or  mixtures  of  the  same  shall  be  ex- 
empted from  the  provisions  of  this  act,  when  plainly  marked 
on  the  outside  of  the  container  "not  cleaned"  or  "seed  not 
tested",  and  when  they  are  grown  in  the  locality  in  which 
they  are  offered  for  sale. 

The  object  of  the  act,  of  course,  is  to  prevent  imposition  upon  those  pur- 
chasing agricultural  seed,  by  having  put  off  upon  them  seed  which  are 
adulterated,  in  some  way,  or  fraudulently  mixed.  Section  7  plainly  means 
that  none  of  these  provisions  is  to  apply  to  agricultural  seed  which  has 
the  mark  upon  the  container  or  bag  set  out  in  the  section,  and  they  are 
grown  in  the  locality  in  which  they  are  offered  for  sale.  In  other  words, 
this  section  permits  anyone  to  sell  this  class  of  seed,  without  any  restric- 
tion at  all,  either  in  being  licensed  to  sell  it  or  otherwise,  as  provided  in 
the  act. 

We  think,  therefore,  that  the  construction  of  the  J.  D.  Earle's  Feed  Com- 
pany of  the  act  with  reference  to  this  class  of  seed  is  correct. 


Pure  Food  Act — Eggs 

1  December  1928. 

We  think  the  authority  to  make  rules  and  regulations  and  to  fix  and 
publish  standards,  given  the  Board  of  Agriculture  in  C.  S.  section  4764, 
is  not  so  extensive  as  to  permit  that  Board  to  make  a  rule  requiring  the 
container  of  the  eggs  placed  in  cold  storage  to  be  so  marked  that  it  would 
show  that  the  eggs  were  cold  storage;  date  when  same  were  placed  in 
storage  and  when  removed. 

We  think  it  would  be  better  to  await  the  coming  session  of  the  Legisla- 
ture and  legislate  directly  in  this  regard. 


Weights  and  Measures — Act  of  1929 

The  evident  purpose  of  chapter  200  of  the  Public  Laws  of  1929  was  to 
protect  the  public  from  the  use  of  poorly  manufactured  or  inaccurate 
weighing  or  measuring  devices,  and  to  collect  enough  revenue  at  the  source 
of  sale  to  cover  the  expense  of  a  system  of  inspection  of  weights  and 
measures   without   charging   additional    fees   for   this    service.     Some   pro- 
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visions  of  the  act  are  not  clear  and  require  liberal  interpretation  to  put  it 
on  a  workable  basis.  The  Attorney  General,  the  Commissioner  of  Agri- 
culture and  the  Commissioner  of  Revenue  interpret  the  law  as  follows: 

Manufacturers  or  jobbers  cannot  sell  weighing  or  measuring  devices  in 
this  State  unless,  and  until,  such  device  or  apparatus  has  been  examined  and 
approved  by  the  State  Inspector  of  Weights  and  Measures,  appointed  by 
the  Commissioner  of  Agriculture,  and  the  Department  of  Revenue  cannot 
issue  a  license  to  any  such  manufacturer  until  statement  of  such  approval 
is  filed  with  it. 

The  annual  license  tax  for  any  manufacturer  or  wholesale  distributor 
is  $400  for  the  State,  or  $200  for  distributing  in  an  area  of  less  than  ten 
counties.  This  tax  covers  any  or  all  weighing  or  measuring  devices.  The 
manufacturer  or  wholesale  distributor  may  pay  a  tax  for  particular  lines 
according  to  the  following  schedule: 

For  liquid-measuring  pumps,  tanks,  standards,  and  devices.  .  .$100 

For  dry-measuring  standards,  barrels,  crates,  and  devices ...  50 

For  lineal-measuring  standards  and  devices 50 

Meters  for  electricity,  liquids,  gas  or  vapor 100 

Scales  and  weights  for  weighing 100 

Apparatus  for  measuring  grease,  air  and  pressure 50 

Devices  for  determining  laborer's  piece  work  or  time 50 

The  tax  to  be  paid  by  a  sub  dealer  is  $10.00.  This  tax  applies  to  a  re- 
tailer of  any  or  all  approved  weighing  or  measuring  devices,  or  to  a  job- 
ber, if  distributing  only  the  weighing  or  measuring  devices  of  a  manu- 
facturer who  has  paid  the  overhead  tax.  No  county  or  city  can  levy  any 
additional  tax. 

Any  retail  dealer  buying  unapproved  weighing  or  measuring  devices  of 
a  manufacturer  who  has  not  paid  the  overhead  tax,  will  be  required  to 
pay  the  higher  tax  in  the  above  schedule. 

It  is  understood  to  have  been  the  purpose  of  the  Legislature  not  to  levy 
any  tax  on  the  retail  dealer,  but  the  language  of  the  law  is  such  that  the 
most  liberal  interpretation  that  can  be  given  it  is  to  construe  the  minimum 
tax  of  ten  dollars  as  applicable,  and  as  covering  the  right  to  sell  all  kinds 
of  approved  weighing  and  measuring  devices. 

Merchants  generally  who  deal  in  weighing  and  measuring  devices  have 
stock  on  hand,  and  probably  from  a  manufacturer  or  distributor  who  has 
not  paid  the  overhead  tax.  The  evident  purpose  of  this  law  was  to  limit 
the  sale  of  weights  and  measures  to  approved  and  authorized  devices  and 
to  protect  the  public  at  the  source  of  the  marketing  of  these  products.  We 
must  presume  it  was  not  intended  to  confisticate  small  stocks  on  hand  by 
merchants  all  over  the  State.  It  is,  therefore,  agreed  that  merchants  may 
pay  the  smaller  tax  of  ten  dollars  for  the  sale  of  approved  and  authorized 
weighing  and  measuring  devices,  and  may  also  dispose  of,  in  the  regular 
course  of  business,  any  such  devices  they  have  on  hand  or  invoiced  before 
the  effective  date  of  this  law.  The  purchase  after  this  date,  July  1st,  1929, 
and  subsequent  sale,  of  unauthorized  devices,  will  subject  them  to  liability 
for  the  higher  tax  on  each  class  of  such  articles  sold. 
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State  Warehouse  Fund — Expenditure 

16  January,  1929. 

As  chairman  of  the  committee  appointed  by  the  Agricultural  Advisory 
Council,  you  ask  my  opinion  as  to  whether  the  State  Warehouse  Fund, 
created  under  chapter  137,  Public  Laws  of  1921,  or  any  part  thereof,  may 
be  used  for  research  work  in  cotton.  This  fund  was  collected  from  a  25c 
bale  tax  on  cotton  under  the  provisions  of  that  act.  The  statute  directs 
that  not  less  than  10%  of  the  fund  shall  be  invested  in  certain  bonds,  and 
that  "the  remainder  may  be  invested  in  amply  secured  first  mortgages  to 
aid  and  encourage  the  establishment  of  warehouses  operating  under  this 
system".  The  constitutionality  of  the  act  was  sustained  in  Bickett  v.  Tax 
Commission,  177  N.  C,  433.     In  the  opinion  it  is  said: 

The  clear  object  of  this  statute  it  by  aiding  in  the  estab- 
lishment of  a  warehouse  system,  and  providing  for  the  official 
grading  of  the  cotton  therein,  and  the  issuance  of  warehouse 
certifficates,  to  enable  the  raisers  of  cotton  to  obtain  money 
on  such  certificates  to  discharge  their  indebtedness  and  hold 
the  cotton  to  be  sold  by  them  from  time  to  time  later  on, 
as  the  condition  of  the  market  may  justify. 

It  is  my  opinion  that  those  charged  with  the  administration  of  the  act 
would  not  have  the  right  to  use  it  for  any  purpose  other  than  that  set  out 
in  the  act,  without  further  legislative  authorization.  I  do  not  mean  to  say 
that  legislative  authorization  would  necessarily  bestow  such  power.  My 
view  is  that  should  the  General  Assembly  authorize,  by  an  act  at  this  ses- 
sion, the  use  of  this  fund  for  the  purpose  suggested,  the  Supreme  Court 
should  be  asked  to  pass  upon  the  whole  subject  before  such  action  is  taken. 

I,  therefore,  suggest  that  it  be  desired  to  use  this  fund  for  a  purpose 
other  than  that  specifically  set  out  in  the  statute  creating  it,  an  act  author- 
izing such  use  should  be  passed  by  the  General  Assembly.  A  case  could 
then  be  taken  to  the  Supreme  Court  and  its  dicision  had  upon  the  validity 
of  the  measure.  By  this  method  all  the  facts  could  be  presented  to  the 
Court  and  the  constitutionality  and  validity  of  the  measure  determined  in 
this  authorative  way. 


Veterinary  Act — Interpretation 

31  January,  1929. 

It  seems,  from  the  conversation  had  with  you  this  morning,  that  there 
is  a  man  practicing  veterinary  surgery,  who  was  engaged  in  the  practice 
March  1,  1903.  He  has  not,  however,  complied  with  the  more  recent  acts 
requiring  the  registration  of  such  surgeons  with  the  Secretary  of  the  State 
Board  of  Examiners.  He  claims  to  have  complied  with  the  act  of  1903, 
which  was  in  force  until  March  9,  1921 — that  is,  that  he  had  registered  his 
name  as  a  veterinary  surgeon  in  the  office  of  the  Clerk  of  the  Superior 
Court  of  the  county  in  which  he  resided  on  or  before  June  1,  1919,  in  a 
book  that  the  clerk  kept  for  that  purpose. 
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All  the  requirements  for  registration  of  these  veterinarians  practicing 
before  March  1,  1903,  are  necessarily  qualifications  upon  the  right  of  such 
men  to  practice  at  all.  In  other  words,  they  must  have  strictly  complied 
with  the  provisions  of  the  statute  in  this  regard.  They  must  not  only  have 
been  practicing  before  March  1,  1903,  but  must  have  registered  with  the 
Clerk  of  the  Superior  Court  before  June  1,  1919,  or  with  the  Secretary  of 
the  Board  of  Examiners  after  that  date.  Indeed,  as  the  statutes  are  writ- 
ten,— chapter  171  P.  L.,  1921, — chapter  68  P.  L.  extra  session  1921, — and 
chapter  38  P.  L.  extra  session  1924, — all  of  these  veterinarians  practicing 
before  March  1,  1903  must  have  registered  with  the  Secretary  of  the  Board 
of  Examiners  within  ten  days  from  the  last  date  of  the  special  session  of 
the  General  Assembly  in  1924,  else  they  would  be  compelled  to  take  the  ex- 
amination, as  provided  in  the  act,  before  they  could  practice  at  all.  The 
time  for  such  registration  was  extended  three  times,  the  whole  period  cov- 
ered by  such  extension  being  about  three  years. 

If  a  veterinarian  of  this  class  did  not  register  then,  he  is  not  authorized 
to  practice  veterinary  surgery  in  North  Carolina,  unless  he  submits  himself 
to  the  examination  required  in  C.  S.  6758. 

It  is  further  contended  that,  because  one  of  these  men  has  a  license  issued 
to  him  under  section  109  of  the  Revenue  Act  of  1927,  he,  therefore,  can 
practice  the  profession  of  veterinary  surgery  because  the  state,  by  issuing 
this  license,  has  authorized  him  so  to  do.  This  contention  is  absolutely 
baseless.  The  license  there  does  not  determine  qualifications  in  any  aspect 
of  it.  It  simply  levies  an  annual  occupation  tax  upon  professional  men, 
who  have  already  been  qualified  to  practice  their  profession. 


Weights  and  Measures — Act  of  1929 

20  April,  1929. 

The  recent  act  of  the  Legislature,  relating  to  uniform  weights  and 
measures  and  providing  for  the  re-financing  of  the  same,  is,  in  practical 
and  legal  effect,  a  part  of  the  Revenue  Act  of  1929,  though  it  was  enacted 
as  a  separate  and  distinct  statute.  It  levies  a  privilege  or  occupation  tax 
upon  those  selling  or  delivering  certain  weights  and  measures  in  the  State 
of  North  Carolina,  under  the  express  provision  of  the  Revenue  Act.  This, 
therefore,  would  not  become  eff"ective  until  the  first  day  of  June,  1929. 

Meantime,  we  think,  that  you  have  authority  to  proceed  under  chapter 
261  P.  L.  1927,  and  towns  and  counties  can  still  function  under  section  6 
of  this  act. 


Cotton   Warehouse  Act — Bond   of   Warehouseman 

17  May,  1929. 

The  Cotton  Cooperative  Association  deposits  cotton  in  the  warehouse  be- 
longing to  the  State  system  and  receives,  therefor,  negotiable  receipts  in 
their  ordinary  form.  It,  through  you,  desires  an  opinion  from  this  office 
as  to  whether  or  not  the  bond  of  a  warehouseman  would  be  liable,  under 
the  following  circumstances : 
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It  would  send  the  receipts  to  a  warehouse  with  instructions 
to  deliver  the  cotton  to  a  railroad  and  get  signed  a  bill  of 
lading,  or  to  a  truckman  and  get  his  receipt.  The  warehouse- 
man, under  such  circumstances,  cancels  these  receipts  in  the 
usual  way,  but  fails  to  dispose  of  the  cotton  in  accordance  with 
these  instructions,  either  converting  the  cotton  to  his  own  use 
or  diverting  it  to  some  other  use  than  what  was  intended  by 
the  association. 

We  think,  under  these  circumstances,  the  bond  of  the  warehouseman 
would  be  liable  for  the  value  of  the  cotton  as  represented  by  the  cancelled 
receipts. 

Lacy  V.  Indemnity  Co.,  189  N.  C,  24. 

Lacy  V.  Hartford  Ind.  Co.,  193  N.  C,  179. 


Special  Funds — Budget  Bureau 

21  May,  1929. 

The  General  Assembly  of  1929,  in  its  maintenance  appropriation  act, 
dealt  specifically  with  expenditures  in  your  Department.  For  many  years 
there  has  been  created  in  the  administration  of  your  Department  a  fund 
for  its  support  called  "the  agriculture  fund".  This  was  deposited  in  the 
State  Treasury  as  a  separate  and  special  fund.  This  fund  was  paid  out 
of  the  State  Treasury  upon  orders  of  the  Board  of  Agriculture  made  under 
authority  contained  in  section  4671  and  4672  of  the  Consolidated  Statutes 
of  1919. 

The  act  of  1929  sets  apart  from  these  receipts  certain  sums  for  the  main- 
tenance of  your  Department  for  each  of  the  fiscal  years  1929-30  and  1930-31. 
In  order  that  these  amounts  so  appropriated  from  the  special  fund  shall 
be  available,  the  requirements  of  your  Department  must  be  budgeted  by 
you  in  detail  under  authorization  by  the  Director  of  the  Budget  Bureau 
by  June  1,  1929.  The  allotments  for  your  Department  will  then  in  all 
particulars  be  subject  to  the  statutory  provisions  contained  in  the  act  creat- 
ing the  Budget  Bureau  and  amendments  thereto  since. 

The  Legislature  was  also  careful  to  carry  the  unexpended  portions  of 
these  appropriations  back,  not  into  the  general  fund  of  the  State  Treasury, 
but  into  this  special  agriculture  fund  at  the  end  of  the  biennium.  This, 
of  course,  modifies  materially  the  authority  of  the  Board  of  Agriculture 
over  the  expenditure  of  this  agriculture  fund.  The  particulars  of  this  mod- 
ification will  very  readily  appear  from  comparison  of  the  act  of  1929  and 
the  Budget  Bureau  acts  with  the  sections  referred  to  hereinbefore. 


Pure  Food  Act — Amendment  of  1929 

22  May,  1929. 

In  reply  to  yours  of  May  21.  At  the  recent  session  of  the  Legislature 
the  State  pure  food  law  was  amended  by  rewriting  sub  section  2  of  section 
4760.  You  state  that  information  has  come  to  you  to  the  effect  that  this 
statute  cannot  be  enforced  in  the  case  of  chain  stores  handling  such  food 
products  in  original  unbroken  packages. 
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If  you  understand  by  original  unbroken  package  a  box  which  contains 
numerous  units  of  the  product,  then  there  may  be  some  soundness  in  the 
contention  that  the  act  would  interfere  with  Interstate  Commerce  if  it  at- 
tempted to  control  the  sale  of  the  product  in  such  original  packages.  If, 
however,  this  original  package  is  broken  and  the  units  in  it  are  sold,  though 
unbroken,  then  it  is  entirely  clear  that  the  State  law  is  effective.  In  other 
words,  these  units  are  not  an  unbroken  package  within  the  meaning  of 
the  Supreme  Court  decisions. 

Purity  Extract  Tonic  Co.  v.  Lynch,  226  U.  S.,  192. 
Price  V.  Illinois,  238  U.  S.,  446. 


Cotton — Sampling  and  Classifying 

80  September,  1929. 

As  I  understand  from  the  conference  of  September  26  with  you,  as  Com- 
missioner of  Agriculture,  and  Mr.  Blalock,  Judge  Biggs  and  Mr.  Williams, 
representing  the  Cotton  Growers  Cooperative  Association,  the  single  ques- 
tion pi-esented  for  my  consideration  is  this: 

Is  there  any  provision  of  law  which  will  prevent  the  Department  of  Ag- 
riculture from  sampling  and  classifying  cotton  belonging  to  the  Cotton 
Growers  Cooperative  Assciation  at  the  plant  or  warehouse  of  said  Associa- 
tion here  in  the  City  of  Raleigh,  or  must  the  samples  be  actually  delivered 
to  the  classers  at  the  office  of  the  Department  of  Agriculture  and  the  clas- 
sing be  done  there? 

I  am  of  opinion  that  there  is  nothing  in  the  law  which  prevents  receiv- 
ing the  samples  and  doing  the  classing  at  the  plant  or  Warehouse  of  the 
Association  here  in  Raleigh.  Of  course,  your  Department  should  retain 
control  of  all  the  processes  of  such  classing  when  the  work  is  performed 
for  the  Association,  as  it  does  when  such  work  is  done  for  others. 


Carolina  Poultry  Exchange 

6  December,  1929. 

For  State  Board  of  Agriculture  you  present  matter  relating  to  operations 
of  Carolina  Poultry  Exchange,  through  Mr.  George  Ross,  for  an  opinion 
of  this  office.  The  facts  with  respect  to  the  operation,  as  presented  by  Mr. 
Ross  this  morning,  are  as  follows: 

For  some  years  he  served  as  Chief  of  the  Division  of  Marketing  of  the 
Department  of  Agriculture.  While  so  serving,  he  conducted  a  voluntary 
Organization,  known  as  the  Carolina  Poultry  Exchange.  He  opened  an 
account  in  that  name  with  the  Commercial  National  Bank  and  certain  funds 
were  on  deposit  there  at  the  time  of  the  severance  of  his  connection  with 
the  Department. 

This  operation  of  his  through  the  Carolina  Poultry  Exchange  was  car- 
ried on  for  the  purpose  of  stimulating  cooperative  selling  of  poultry  and 
eggs.  Certain  State  employees  connected  with  the  Division  assisted  in  the 
work.     No    State   money   went   into  the   operation.     Some  money   for   the 
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operation  was  obtained  by  voluntary  contributio"ns  and  some  other  in  the 
nature  of  loans.  Some  of  the  receipts  of  the  Exchange  were  used  in  paying 
the  expenses  of  the  State  men  who  were  devoting  some  of  their  time  to 
carrying  on  the  work. 

From  the  sale  of  chickens  through  this  cooperative  agency,  %c  per  pound 
was  deducted  and  divided,  %c  to  the  central  organization  and  V4.C  to  local 
organizations.  The  central  organizations  used  its  share  of  these  moneys 
in  paying  for  advertising  in  county  papers,  hand-bills,  and  employing  men 
at  cars  to  supervise  loading  of  poultry  and  eggs.  The  %c  that  went  to 
local  organizations  was  for  such  purposes  as  they  might  use  it  in  paying 
expenses  and  stimulating  the  work. 

When  Mr.  Ross  severed  his  connection  with  the  Department,  some  money 
remained  in  the  bank  to  his  credit  or  in  the  name  of  this  voluntary  organi- 
zation, Carolina  Poultry  Exchange.  Certain  records  pertaining  to  the 
work  are  also  on  file  in  the  Department.  Upon  this  state  of  facts  you 
inquire  whether  there  is  any  departmental  responsibility  for  this  operation, 
or  whether  it  appears  from  these  facts  that  the  work  was  conducted  as  a 
part  of  the  work  of  the  Department  of  Agriculture. 

I  think  not.  A  rather  anomalous  situation  is  presented  by  the  method  by 
which  the  operation  was  conducted,  but  it  seems  to  have  been  a  voluntary 
one  on  the  part  of  Mr.  Ross.  I  think  it  proper  to  turn  over  to  him,  as 
the  heretofore  recognized  head  of  this  voluntary  organization,  the  Carolina 
Poultry  Exchange,  the  remaining  funds  and  the  records  on  the  subject. 
The  responsibility  for  the  operation  and  its  proper  conduct  seems  to  be  a 
personal  one  upon  him  and  any  others  having  control  of  it. 


Cotton  Warehouse  Act — Guarantee  Fund 

28  December,  1929. 

Mr.  I,  M.  Porter,  of  the  North  Carolina  Cotton  Growers  Co-operative 
Association,  presents  questions  to  you,  in  his  letter  of  December  21,  on  an 
assumed  state  of  facts  which  ought  never  to  arise. 

The  State  undertakes  to  provide  a  system  of  cotton  warehouses  in  which 
cotton  may  be  stored  in  accordance  with  the  provisions  of  the  act.  The 
evidence  of  the  receipt  of  cotton  for  storage  is  to  be  found  in  the  cotton 
warehouse  receipts,  issued  by  the  manager  of  the  warehouse. 

The  Guarantee  fund  in  the  hands  of  the  State  Treasurer  is,  under  the 
act,  to  be  used  as  a  protection  for  these  negotiable  receipts,  so  issued.  The 
act  assumes  that  they  have  been  issued. 

Mr.  Porter  supposes  a  case  of  this  kind:  A  lot  of  cotton  is  enroute  by 
railroad  or  truck  to  a  warehouse.  The  warehouseman  or  other  parties 
illegally  dispose  of  the  cotton.  It  is  manifest,  we  think,  that  the  state- 
ment of  facts  thus  presented  is  too  general  in  terms  for  us  to  deal  definitely 
and  intelligently  v/ith  the  liability  of  the  State  Guarantee  Fund,  under  such 
conditions.  For  instance,  suppose  the  warehouseman,  in  collusion  with 
outside  parties,  should  have  trucks  ready,  seize  the  cotton  and  transport 
it  to  some  destination  unknown,  with  a  view  of  converting  it  to  their  own 
use.  Manifestly,  there  is  no  receipt  of  the  cotton  in  the  warehouse,  under 
such  circumstances,  in  such  way  as  to  render  the   State   Guarantee   Fund 


BIENNIAL    REPORT    OP    THE   ATTORNEY    GENERAL  233 

liable.  That  fund  does  not  protect  the  cotton  in  any  way,  until  it  has  been 
received  into  the  warehouse,  as  testified  to  by  the  negotiable  receipts  is- 
sued to  the  owner.  Of  course,  under  such  circumstances,  the  bond  of  the 
warehouseman  would  be  liable  for  the  cotton  owner  and  he  would  be  sub- 
jected not  only  to  the  statutory  penalty,  but,  also,  to  indictment  and  pun- 
ishment for  robbery  committed  by  him  in  conjunction  with  outside  confed- 
erates. There  would  be  no  more  liability,  under  such  conditions,  of  the 
State  Guarantee  Fund  than  there  would  be  if  the  cotton  in  the  course  of 
transportation  to  the  warehouse  should  be  stolen  by  outside  parties,  in 
collusion  with  the  warehouseman.  A  person  or  persons  storing  or  at- 
tempting to  store  cotton  in  these  warehouses  cannot  put  aside  their  own 
duty  and  responsibility  to  protect  the  cotton  until  the  negotiable  receipt 
is  issued  in  this  way.  In  other  words,  if  a  loss  should  ensue  from  such 
action  on  the  part  of  the  warehouseman  and  outsiders,  it  would  be  the  mis- 
fortune of  the  cotton  owner  and  not  a  liability  of  the  State  Guarantee 
Fund. 

We  think,  therefore  that,  under  such  conditions,  the  warehouseman's 
bond  would  be  liable  for  the  full  amount  of  the  penalty,  but  when  this  is 
exhausted,  there  would  be  no  liability  on  the  part  of  the  State  Guarantee 
Fund. 


Cooperative  Association— Organization  Fees 

20  January,  1930. 

The  Scotland  Neck  Mutual  Exchange  was  in  the  process  of  organiza- 
tion under  article  13  of  the  Consolidated  Statutes,  as  amended  by  chapter 
179,  Public  Laws,  1925,  when  the  articles  of  incorporation  were  sent  to 
the  Clerk  of  the  Superior  Court  of  Halifax  County  for  recording.  The 
General  Assembly  of  North  Carolina,  at  its  last  session,  chapter  45,  Public 
Laws,  1929,  enacted  a  new  fee  bill  for  that  county.  Among  other  fees 
provided  was  "Recording  certificates  of  incorporation  of  corporations- — 
$5.00."  Upon  this,  the  Clerk  of  the  Superior  Court  refused  to  incorporate 
the  articles  of  this  mutual  company,  unless  he  was  paid  $5.00  for  the  same — 
this,  notwithstanding  the  fact  that  C.  S.  section  5246  declares  that  he 
shall  receive  a  fee  of  50c  for  recording  copy  of  the  articles  of  incorporation 
of  companies  organized  under  article  13.  You  inquire  of  this  office  whether, 
in  our  opinion,  this  charge  of  the  Clerk  of  the  Superior  Coui't  of  Halifax 
County  is  a  valid  charge.     We  think  not. 

In  a  broad  sense,  these  mutual  or  cooperative  companies  are  corpora- 
tions but  they  are  corporations  of  their  own  special  kind.  They  are  not 
incorporated  under  the  general  corporation  law,  chapter  22  C.  S.,  but  under 
a  special  law  enacted  first  in  1915,  which  provided  for  cooperative  associa- 
tions, now  by  the  act  of  1925  called  mutual  associations.  Special  privileges 
are  conferred  upon  them  and  special  limitations  imposed  upon  their  power 
to  act.  They  are,  in  reality,  what  their  names  impox't — mutual  cooperative, 
self-aid  associations.  No  one  can  be  a  stockholder  in  the  association  with- 
out being  a  member  of  the  company.  All  other  corporations  or  associa- 
tions are  forbidden  to  use  the  term  "mutual".  At  the  time  that  the  act 
provided  a  fee  of  50c  for  the  Clerk  of  the  Superior  Court  for  recording  the 
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articles  of  these  mutual  associations,  the  general  law  allowed  him  $3.00  for 
recording  the  articles  of  a  corporation  organized  under  chapter  22.  When, 
therefore,  the  act  of  1929  permitted  him  to  charge  $5.00  for  recording 
articles  of  incorporation,  it  meant  simply  corporations  organized  as  cor- 
porations, whether  under  chapter  22  or  other  chapters,  which  relate  to  rail- 
roads, insurance  compaines,  banks,  etc.  It  did  not  at  all  affect  the  special 
legislation  which  the  General  Assembly  had  previously  enacted  relating  to 
these  mutual  association.  Where  the  authorized  capital  stock  of  such  cor- 
poration is  less  than  $1,000,  the  fee  charged  by  the  State  is  fixed  at  $2.00 
We  understand  that  the  instant  association  is  of  this  class, — that  is,  has 
a  capital  stock  of  less  than  $1,000.  It  would  be  remarkable  if  the  Legis- 
lature permitted  the  Clerk  of  the  Superior  Court  to  charge  $5.00  for  re- 
cording these  articles,  when  the  Secretary  of  State  could  not  charge  more 
than  $2.00  tax  and  the  fees.  This  $2.00,  too,  paid  to  the  Secretary  of  State 
is  a  tax,  whereas,  if  it  is  an  ordinary  corporation  under  existing  laws,  it 
could  not  be  less  than  $40.00. 

We  think,  therefore,  that  the  act  of  1929  did  not  intend  to  increase  the 
fees  of  the  Clerk  of  the  Superior  Court  of  Halifax  County  for  recording  the 
articles  of  this  mutual  association. 


Taxation — Warehouses — Report 

4  April,  1930. 

Your  letter  of  April  4  received.  It  is  my  opinion  that  the  report  re- 
quired by  sub  section  1  of  section  519,  Machinery  Act  of  1929,  is  limited 
to  cotton  so  stored  by  residents  of  the  State.  The  requirement  is  that 
this  report  shall  be  made  to  the  county  supervisor  of  taxation  "of  the  county 
in  which  the  owner  of  said  cotton  *  *  *  *  resides",  and  that  this 
shall  be  "a  full  and  complete  list  of  the  persons  in  said  county  who  de- 
posit cotton,  etc."  The  purpose  is  to  aid  the  taxing  authorities  of  the 
county  in  which  the  owners  of  such  cotton  reside  by  giving  such  authorities 
information  with  respect  to  such  stored  products. 


Warehouse  Fund 

14  May,  1930. 

You  left  with  me  file  of  correspondence  with  Mr.  U.  B.  Blalock  of  the 
N.  C.  Cotton  Growers  Cooperative  Association,  relating  to  aid  for  cotton 
classing  from  the  State  Warehouse  Fund.  The  file  includes  letter  from 
Mr.  Henry  Burke  of  the  Budget  Bureau,  in  which  letter  Mr.  Burke  says: 

There  is  no  authority  in  law  to  make  any  payment  out  of 
the  State  Warehouse  Fund  to  the  North  Carolina  Cotton 
Growers  Cooperative  Association.  In  order  to  do  this,  it 
would  be  necessary  to  have  legislative  action. 

I  approve  the  conclusion  reached  by  Mr.  Burke  as  stated  in  the  quoted 
paragraph. 


OPINIONS  TO  STATE  BOARD  OF  ELECTIONS 


Board  of  Education  (County)  Nomination 

October  26,  1928. 

There  may  be  a  few  counties  in  the  State  of  North  Carolina,  which,  by 
special  act,  require  members  of  Boards  of  Education  to  be  elected  by  the 
people.     We  suppose  Beaufort  County  is  not  one  of  these  counties. 

Assuming  then,  that  it  is  not,  it  is  not  at  all  important  that  any  persons 
should  be  nominated  in  the  primary,  under  C.  S.  5412  to  succeed  members 
of  the  Board,  whose  terms  expire  in  April.  Section  5412  permits  the 
nomination  in  the  primary,  of  members  of  the  Board  of  Education  simply 
as  advisory  to  the  General  Assembly.  If  such  persons  are  regularly  nomi- 
nated in  the  primary  and  their  nomination  is  certified  to  the  Superintend- 
ent of  Public  Instruction  and  by  him  to  the  Chairman  of  the  Committee  on 
Education  of  the  next  General  Assembly,  that  General  Assembly  may  or 
may  not,  as  it  pleases,  elect  the  members  so  suggested.  No  General  As- 
sembly can  bind  a  subsequent  General  Assembly  by  a  law  ratified  by  it. 

So  in  Beaufort  County,  unless  they  have  a  special  act  requiring  the 
election  of  the  Board  of  Education  by  the  people,  it  does  not  make  a  particle 
of  difference  that  no  nominations  were  made  in  the  primary.  If  they  have, 
in  that  county,  a  special  act  requiring  them  to  be  elected  by  the  people  and 
nothing  was  done  at  the  primary  to  nominate  these  candidates,  the  execu- 
tive committee  of  the  two  parties  may  nominate  candidates  for  the  posi- 
tion to  be  voted  for  in  the  general  election. 


Election — Township  Candidates 

19  November,  1928. 

It  appears  that  in  one  of  the  precincts  in  Forsyth  County,  no  township 
candidates  filed  notice  of  their  candidacy,  during  the  time  which  other 
candidates  were  required  to  file  notice  with  the  County  Board  of  Elec- 
tions. Just  before  election  day,  several  Republicans  had  tickets  printed  and 
had  themselves  voted  for,  in  that  precinct,  for  justices  of  the  peace  and 
constable.  These  candidates  received  the  majority,  if  not  all,  the  votes 
cast.  Upon  this  you  inquire  whether  or  not  these  people  are  properly 
elected  to  the  positions  for  which  they  ran. 

We  think  that  there  is  no  doubt  that  they  are  so  properly  elected  and  are 
entitled  to  be  declared  elected  to  these  offices. 


Primary— Australian  Ballot — Exempt  Counties 

28  February,  1930 
C.  S.  section  6054,  with  quite  a  number  of  amendments  since,  exempts 
thirty-one  counties  in  the  State  from  the  primary,  with  respect  to  county 
officers  and  Members  of  the  House  of  Representatives. 
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Section  34,  chapter  164,  Public  Laws,  1929,  (the  Australian  Ballot  Law), 
is  as  follows,  so  far  as  material  to  the  discussion : 

The  provisions  of  this  act  shall  apply  to  any  and  all  primary 
elections  held  in  this  State,  or  in  any  county  thereof,  as  fully 
as  it  applies  to  general  elections,  as  herein  provided,  and 
section  6031  of  the  Consolidated  Statutes  is  hereby  repealed, 
in  so  far  as  it  conflicts  with  this  act,  the  intent  being  to  pro- 
vide the  same  laws  for  the  conduct  of  primaries  as  for  general 
elections. 

The  terms  "conduct  of  primaries"  in  this  quotation,  should  be  pai'ticularly 
noticed. 

Upon  this,  you  inquire  whether  or  not,  in  the  opinion  of  this  office,  sec- 
tion 6054,  with  amendments,  is  afl^ected  by  the  above  quoted  section  from 
the  Australian  Ballot  Law,  particularly  in  such  way  as  to  bring  the 
counties,  exempted  in  section  6054,  within  the  primary  act. 

It  is  entirely  clear,  we  think,  that  the  Australian  Ballot  Law  does  not 
at  all  modify  the  eff"ect  of  section  6054.  Treating  the  matter  broadly,  the 
Australian  Ballot  Law  deals  only  with  matters  leading  up  to  the  election, 
the  character  of  the  ballots  to  be  cast  and  the  conduct  of  the  election,  itself. 
It  assumes  that  elections  are  to  be  held  under  general  laws  and  that  pri- 
maries are  to  be  held  under  the  general  laws.  In  section  one,  it  repeals 
certain  sections  of  the  Consolidated  Statutes.  All  of  these  sections  are 
included  in  Article  11  of  the  chapter  entitled  "Elections",  which  article  is 
headed  "Conduct  of  Elections."  with  the  exception  of  one  section,  6051, 
which  section  is  included  in  the  Statewide  Primary  Law  and  deals  with 
names  on  special  ballots  and  permits  nonpartisan  candidates  to  be  added 
to  the  ballot  on  petition.  The  very  fact  that  the  General  Assembly  re- 
pealed, specifically,  only  this  section  in  the  Primary  Act,  indicates  that 
they  did  not  intend  to  affect  or  repeal  section  6054. 

We  agree  with  you  entirely,  therefore,  that  the  thirty-one  counties,  ex- 
empted from  the  Primary  Law,  in  its  application  to  Members  of  the  House 
of  Representativs  and  county  officers  is  still  eff'ective,  not  withstanding  the 
enactment  of  the  Australian  Ballot  Law. 


Primary — Australian   Ballot 

21  March,  1930. 

I  am  in  receipt  of  your  letter  of  March  18,  in  which  you  submit  certain 
inquiries  with  respect  to  preparation  of  official  primary  ballot?  under  the 
election  law  of  the  State. 

Section  9  of  the  Australian  Ballot  Act  provides  for  seven  kinds  of  bal- 
lots in  general  elections.  The  Australian  Ballot  Act  contains  no  direct 
provision  for  the  number  of  official  ballots  in  primary  elections. 

Certain  sections  of  the  old  primary  and  election  laws  were  repealed  by 
the  Australian  Ballot  Act.  Others  were  left  in  force.  It  becomes  neces- 
sary, therefore,  to  consider  both  the  old  law  and  the  new  in  passing  upon 
your  inquiry. 


BIENNIAL   REPORT    OF   THE   ATTORNEY   GENERAL  237 

Undei'  C.  S.  6037,  the  official  legislative  and  county  primary  ballot,  con- 
taining the  names  of  candidates  for  nomination  as  members  of  the  General 
Assembly  and  the  several  county  officers,  is  to  be  prepared,  printed  and 
distributed  by  the  county  board  of  elections.  Under  C.  S.  6028,  it  is  made 
the  duty  of  the  State  Board  of  Elections  to  print  and  distribute  the 
official  ballots  for  candidates  for  nomination  for  offices  other  than  those 
for  which  the  ballots  are  to  be  provided  and  printed  by  county  boards  of 
elections.  Under  C.  S.  6046,  it  is  made  the  duty  of  the  State  Board  of 
Elections  to  prepare  the  forms  of  ballots,  books  and  returns,  with  the 
advice  and  aid  of  the  Attorney  General. 

Therefore,  the  primary  ballot  for  county  and  legislative  offices  is  to 
be  prepared,  printed  and  distributed  by  the  several  county  boards  of  elec- 
tions. The  primary  ballots  for  all  other  offices  are  to  be  prepared  and 
printed  by  the  State  Board  of  Elections.  It  is  within  the  discretion  of  the 
State  Board  of  Elections  to  arrange  for  these,  either  upon  one  ballot  or 
upon  such  number  of  ballots  as  in  its  judgment  may  be  appropriate. 

The  county  primary  ballot  should  bear  the  facsimile  signature  of  the 
chairman  of  the  county  boards  of  elections.  The  primary  ballot  or  ballots 
prepared  by  the  State  Board  of  Elections  should  bear  the  facsimile  signa- 
ture of  the  chairman  of  the  State  Board  of  Elections.  Each  and  all  of 
these  should  contain  appropriate  instructions  to  the  voter  as  to  how  to 
mark  the  ticket  in  indicating  his  choice. 


Primary — Candidates — Filing 

28  April,  1930. 

In  your  letter  of  April  26  you  state  that  at  9  o'clock  on  the  morning  of 
April  26  the  State  Board  of  Elections  received  in  its  box  at  the  postoffice 
in  Raleigh  notice  of  candidacy  of  Mr.  Wheeler  Martin  for  Republican  nom- 
ination for  Judge  in  the  Second  Judicial  District  in  primary  to  be  held 
June  7,  the  envelope  containing  the  notice  being  post-marked  "Williamston, 
April  25";  that  this  notice  of  candidacy  was  not  in  the  postoffice  box  of  the 
State  Board  of  Elections  at  12  o'clock  midnight,  April  25,  and  that  Mr. 
Raymond  C.  Maxwell,  Assistant  Secretary  of  the  State  Board  of  Elections, 
made  a  personal  investigation  at  the  postoffice  in  Raleigh  to  ascertain  if 
there  were  any  such  notices  in  the  mail  for  said  Board  of  Elections  at  ex- 
piration of  filing  time.  Upon  these  facts,  you  inquire  whether  Mr.  Martin 
has  complied  with  C.  S.  6022  with  respect  to  filing  notice  of  candidacy  for 
the  office  named. 

C.  S.  section  6022  requires  that  candidates  for  the  offices  named  "shall 
file  with  the  State  Board  of  Elections  at  least  six  weeks  before  such  pri- 
mary election  is  to  be  held"  the  notice  and  pledge  therein  set  out.  The 
time  for  such  filing  expired  at  midnight,  April  25.  The  question,  then,  is 
as  to  whether  delivery  of  the  notice  to  the  United  States  mails  is  a  suffi- 
cient filing  under  the  terms  of  the  statute,  although  the  notice  through  this 
channel  does  not  reach  the  State  Board  of  Elections,  or  any  of  its  mem- 
bers or  officers,  by  the  time  required. 
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The  subject  is  fully  discussed  in  2  Words  and  Phrases,  and  2nd  S.  531: 

A  paper  or  document  is  said  to  be  "filed'  when  it  is  delivered 
to  the  proper  officer  and  lodged  by  him  in  his  office. 

The  words  "to  file"  mean  "receiving  a  paper  in  to  custody". 

A  paper  is  "filed"  when  it  is  delivered  to  the  proper  officer 
and  by  him  received  to  be  kept  on  file. 

The  above  quotations  are  fully  supported  by  citation  of  authorities  in  2 
Words  and  Phrases,  supra. 

This  office  has  consistently  advised  that  the  notice  of  candidacy  must 
be  "filed"  within  the  terms  of  C.  S.  6022  by  an  actual  delivery  to  the  State 
Board  of  Elections  or  one  of  its  officers  or  members  by  midnight  of  the 
last  day  named  for  such  filing.  I  am  of  opinion  that  under  the  terms 
of  the  statute  as  unformly  interpreted  and  construed.  Mr.  Martin  did  not 
"file"  his  notice  of  candidacy  in  accordance  with  its  requirements. 


Constable — A  Resident  of  Township 

13   May,   1930. 

You  ask  if  the  law  requires  a  constable  to  be  a  resident  and  citizen  of 
the  township  for  which  he  is  elected. 

There  seems  to  be  no  direct  provision,  but  I  think  the  language  of  the 
statutes  on  the  subject  indicates  that  one  must  be  a  resident  and  citizen 
of  the  township  for  which  he  is  elected.  C.  S.  971  provides:  "In  each 
township  there  shall  be  a  constable,  elected  by  the  voters  thereof,  who  shall 
hold  his  office  two  years".  Under  C.  S.  975,  upon  "removal  of  any  con- 
stable out  of  the  township  in  which  he  was  elected  or  appointed  constable 
'*  *  *  *  the  commissioners  may  appoint  another  person  to  fill  the 
vacancy  who  shall  be  qualified  and  act  until  the  next  election  of  constables". 

I  think  that  these  statutes  plainly  justify  the  construction,  that  a  con- 
stable must  be  a  resident  and  citizen  of  the  township  for  which  he  is 
elected. 


Primaries — State  Senate — Nomination 

17  May,  1930. 

You  show  me  correspondence  with  Mr.  David  T.  Vance  of  Plumtree 
and  Mr.  Roy  A.  Harmon  of  Newland,  and  also  copy  of  resolution  adopted 
by  Republican  Senatorial  Convention  held  at  Newland  on  April  4,  certified 
by  Hon.  John  C.  McBee,  Chairman,  and  D.  A.  Groom,  Secretary.  This 
resolution  purports  to  set  out  action  of  the  said  senatorial  convention  in 
nominating  a  Republican  candidate  for  State  senator  in  that  district  and 
attempting  to  change  the  agreement  heretofore  existing  under  C.  S.  6014  for 
rotation  in  selecting  such  candidate  for  the  Republican  party  in  said 
Thirtieth  District. 

The  resolution  submitted  does  not  comply  with  the  statute  relating  to  the 
subject.  The  agreement  referred  to  in  section  6014  must  be  "of  the  several 
executive  committees  representing  that  political  party  in  the  counties  con- 
stituting the  district".  You  inform  me  that  such  agreement  for  selection 
of   Republican   nominee    in   his    district   has   heretofore    existed.     In    order 
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that  it  may  be  changed,  action  must  be  taken  "by  agreement  of  the  several 
executive  committees  representing  that  political  party  in  the  counties  con- 
stituting the  district". 


Primary — Interpretation  of  Act 


19  May,  1930. 


At  your  request,  I  undertake  to  answer  a  number  of  questions  which 
have  reached  your  office  or  mine,  relating  to  conduct  of  the  approaching 
primary  election,  to  be  held  June  7. 

It  should  be  remembered  that  the  law  is  designed  to  afford  a  means 
whereby  political  parties  may  select  their  candidates  for  public  office.  Prior 
to  the  enactment  of  the  primary  law,  in  1915,  such  candidates  were  selected, 
except  in  isolated  instances,  under  the  voluntary  rules  or  plans  of  organ- 
ization established  by  each  party  for  its  guidance.  The  purpose  of  the  act 
is  to  establish  a  method  whereby  under  the  law  all  members  of  a  party  may 
participate  in  the  nomination  of  its  candidates  and  to  restrict  participa- 
tion in  a  party  primary  to  those  who  affiliate  with  the  particular  party  in 
whose  primary  the  elector  offers  to  vote. 

The  law  as  passed  in  1915  (now  C.  S.,  6027)  required  that  at  the  first 
primary  held  under  its  provision  a  new  registration  book  should  be  pro- 
vided and  that  when  a  person  theretofore  registered  offered  to  vote,  he 
should  be  asked:  "With  which  political  party  are  you  affiliated?"  and  the 
party  affiliation  of  the  voter  should  be  entered  upon  this  registration  book. 
When  a  new  voter  appeared  for  registration,  it  was  directed  that  the  regis- 
trar should  ask  the  same  question,  and  the  party  affiliation  of  the  voter 
entered  in  the  registration  book  in  accordance  with  the  answer.  This 
declaration  of  party  affiliation  by  one  who  offers  to  vote  in  a  party  pri- 
mary is  generally  required  in  States  where  party  candidates  are  selected  in 
a  legalized  primary. 

When  one  has  registered  and  had  his  party  affiliation  entered  upon  the 
registration  book  as  required,  he  is  presumed  to  be  entitled  to  vote  in  the 
primary  of  the  party  with  which  he  has  declared  his  affiliation.  If  he  has 
not  declared  his  party  affiliation  either  at  the  time  of  registration  or  does 
not  do  so  upon  demand  at  the  time  he  offers  to  vote,  the  elector  would  have 
no  right  to  participate  in  the  primary  of  any  party. 

There  are  two,  and  only  two,  political  parties  selecting  their  candidates 
at  the  primary  to  be  held  June  7 — the  Democratic  and  Republican  parties. 
Certain  questions  have  been  submitted  with  respect  to  the  process  of  regis- 
tration and  the  right  to  vote  in  these  primaries: 

(1)  What  inquiry  should  the  registrar  make  of  a  person  with  respect 
to  party  affiliation  when  such  person  seeks  registration? 

The  single  question  relating  to  party  affiliation  which  the  registrar  should 
ask  the  applicant  for  registration  is  as  contained  in  C.  S.,  6027:  'With 
which  political  party  are  you  affiliated?"  The  party  affiliation  of  the  ap- 
plicant should  be  entered  in  the  appropriate  place  on  the  registration  book 
in  accordance  with  the  answer  given,  if  such  answer  is  definite  enough  for 
such  purpose.     Other  inquiries  may  be  made  when  the  right  of  the  elector 
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to  participate  in  a  party  primary  is  challenged  under  C.  S.,  6031,  and  this 
will  be  covered  at  another  place  in  this  letter. 

(2)  Can  a  voter,  registered  Independent,  vote  in  a  Democratic  or  a 
Republican  primary? 

No.  When  one  registers  as  an  Independent,  he  thereby  states  that  he 
is  not  a  member  of  or  affiliated  with  either  of  the  two  parties  holding  pri- 
maries this  year.  Therefore,  so  long  as  he  remains  registered  as  an  In- 
dependent, he  would  have  no  right  to  pai'ticipate  in  the  selection  of  can- 
didates for  either  the  Democratic  or  Republican  party. 

(3)  Does  the  law  provide  for  putting  Independent  candidates  on  the 
ballot  in  the  general  election. 

Yes.  Provision  for  and  the  method  by  which  this  may  be  done  is  set 
out  in  section  6  of  the  Australian  Ballot  Law. 

(4)  Can  a  voter,  registered  Republican,  vote  part  or  all  of  the  Dem- 
ocratic primary  ticket  in  the  primary  election? 

No.  When  one  is  registered  as  a  Republican,  or  upon  going  to  the  pri- 
mary declares  that  to  be  his  pai'ty  affiliation,  he  should  be  given  the  official 
primary  ballots  of  that  party.  He  has  no  right  to  receive  the  Democratic 
primary  ballots.  One  cannot  vote  in  the  primary,  part  of  the  Republican 
ticket  and  part  of  the  Democratic  ticket.  In  the  primary  the  voter  is  not 
expressing  his  choice  between  candidates  for  election  to  office.  He  does 
that  at  the  November  election.  In  the  primary  he  is  assisting  in  the  selec- 
tion of  the  nominees  of  the  party  with  which  he  is  affiliated  and  of  which 
he  is  a  member. 

(5)  Can  a  voter,  registered  as  an  Independent,  vote  part  of  the  Dem- 
ocratic primary  ticket  and  part  of  the  Republican  primary  ticket? 

No.  So  long  as  he  remains  an  Independent,  he  is  not  a  member  of  either 
party  and,  therefore,  the  law  confers  upon  him  no  right  to  participate  in 
the  primary  of  either. 

It  should  be  remembered  that  these  answers  relate  to  the  primary.  Con- 
fusion on  the  subject  may  arise  because  one  fails  to  differentiate  a  party 
primary  from  the  general  election.  All  qualified  electors  have  the  right 
to  participate  in  the  general  election.  All  qualified  Democratic  electors 
have  the  right  to  participate  in  a  Democratic  primary  election,  and  all 
qualified  Republican  electors  have  the  right  to  participate  in  a  Republican 
primary  election. 

(6)  May  one  change  his  party  affiliation,  and  if  so,  when? 

Yes.  He  may  do  so  at  any  time  prior  to  participation  in  the  primary 
election.  Although  registered  as  a  Democrat,  a  Republican,  or  an  Inde- 
pendent, the  voter  may,  during  the  registration  period  or  when  he  goes 
to  vote  in  the  primary,  declare  a  change  in  his  party  affiliation  and  ask  that 
the  change  be  entered  on  the  registration  book.  He  will  thereupon  have 
the  right  to  participate  in  the  primary  of  the  party  with  which  he  then 
declares  and  has  recorded  his  party  affiliation,  unless  upon  challenge  his 
right  so  to  participate  is  decided  against  him. 

(7)  How  is  the  right  of  a  voter  to  participate  in  a  party  primary  to  be 
determined  when  that  right  is  challenged  on  the  ground  of  party  affiliation? 

C.  S.,  6031  directs  that  the  elector  shall  be  furnished  with  primary  bal- 
lots of  the  political  party  with  which  he  affiliates,  "and  he  shall  not  in  such 
primary  be  allowed  to  vote  a  ticket  marked  with  the  name  of  any  political 
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party  of  which  he  has  not  declared  hmiself  to  be  a  member."  The  right  of 
such  elector  to  vote  in  such  primary  may  be  challenged  "upon  the  ground 
that  he  does  not  affiliate  with  such  party  or  does  not  in  good  faith  intend 
to  support  the  candidates  nominated  in  the  primary  of  such  party." 

In  such  case,  it  the  duty  of  the  election  officials  to  determine  the  chal- 
lenge as  a  pure  matter  of  fact.  The  elector  may  be  asked  such  questions 
as  will  enable  the  officials  to  pass  upon  the  challenge.  They  may  consider 
such  evidence  as  may  be  produced,  either  for  or  against  the  right  of  the 
person  challenged  to  participate  in  the  primary.  In  the  language  of  the 
statute,  "It  shall  be  the  duty  of  the  registrar  and  judges  of  election  upon 
such  challenge  to  determine  whether  or  not  the  elector  has  the  right  to 
vote  in  such  primary."  On  this  subject,  see  Brown  v.  Costen,  176  N.  C, 
63;  Ro'wland  v.  Board,  184  N.  C,  78;  Bell  v.  Board,  188  N.  C,  311. 

(8)  Should  the  elector  be  sworn  when  his  right  to  vote  is  challenged? 
Yes.     When  an  elector  is  challenged,  either  in  the  primary  or  the  general 

election,  the  registrar  should  administer  to  him,  and  all  other  witnesses  ex- 
amined, an  oath  to  answer  truly  the  questions  propounded  to  them  touch- 
ing the  right  of  such  person  to  vote.  When  the  person's  right  to  vote  is 
challenged  in  the  primary,  he  may  be  asked  as  to  whether  he  affiliates  with 
the  party  in  whose  primary  he  offers  to  participate,  is  in  good  faith  a 
member  thereof,  and  in  good  faith  intends  to  support  the  candidates  nomi- 
nated in  the  primary  of  such  party.  However,  his  affirmative  answer  to 
such  questions  does  not  mean  that  he  thereby  makes  oath  to  vote  in  a 
particular  way  at  the  general  election. 

(9)  Must  an  elector  vote  for  a  candidate  or  candidates  for  all  offices 
in  the  primary  of  the  party  in  which  he  participates? 

No.  He  may  vote  for  a  candidate  for  only  one  office  or  more,  just  as 
he  wishes,  C.  S.,  6031.  The  ballot  shall  be  counted  for  the  candidate  or 
candidates  for  which  he  has  properly  voted  as  required  by  statute.  Austral- 
ian Ballot  Act,  section  28   (f). 

(10)  Are  markers  to  be  appointed  for  the  primary  election. 

No.  Section  26  of  the  Australian  Ballot  Act  specifically  provides:  "That 
no  markers  shall  be  named  for  or  permitted  in  primary  elections."  How- 
ever, the  voter  may  obtain  assistance  at  the  primary  election  the  following 
way: 

(a)  He  may  ask  and  secure  such  aid  from  any  election  official  at  his 
voting  precinct; 

(b)  He  may  select  any  member  of  his  family,  who  shall  have  the  right 
to  go  into  the  voting  booth  with  him  and  assist  in  the  preparation  of  the 
ballot ; 

(c)  Or,  he  may  be  assisted  by  any  other  person  requested  by  the 
voter  and  approved  by  a  majority  of  the  election  officials. 

(11)  Should  separate  ballot  boxes  be  provided  for  Democratic  and  Re- 
publican ballots  in  the  priinary  election? 

Yes.  Section  12  of  the  Australian  Ballot  Act  sets  out  the  kinds  of  ballot 
boxes  to  be  provided,  dependent,  of  course,  upon  action  of  the  State  Board 
of  Elections  in  prescribing  the  kind  of  ballots.  Section  34  of  the  Australian 
Ballot  Act  repeals  such  part  of  C.  S.,  6031  as  is  in  conflict  with  that  act. 
C.  S.,  6031  specifically  required  separate  ballot  boxes  "for  each  political 
party."     That  requirement  has  not  been  repealed,  but  is  still  in  force. 


OPINIONS  TO  COMMISSIONER  OF 
PUBLIC  WELFARE 


Juvenile  Court — Jurisdiction 

19  October,  1928. 

I  wish  Mr.  Buchanan,  in  his  letter  of  October  12th  to  you,  had  been 
clearer  in  his  statement  of  facts.     What  he  says  amounts  to  this: 

"That  a  boy  under  sixteen  years  of  age  at  the  time  he  committed  the 
offense,  was  indicted  for  a  felony  and  convicted  of  a  misdemeanor."  The 
Juvenile  Court  had  not  assumed  jurisdiction  of  the  matter  at  all.  Mr. 
Buchanan  seems  to  be  under  the  impression  that  the  indictment  of  a  child 
under  sixteen  and  over  fourteen,  for  a  felony  ipso  facto,  gave  the  Superior 
Court  jurisdiction.  If  that  felony,  however,  could  not  be  punished  for 
more  than  ten  years  in  the  Penitentiary,  still  the  Juvenile  Court  had 
jurisdiction  of  the  offense  and  it  makes  no  difference  whether  the  offense 
was  committed  before  the  boy  was  sixteen  years  of  age  and  the  trial  after- 
ward or  not. 

See  the  opinion  of  the  Attorney  General  1924-26  page  345. 

State  V.  Burnett,  179  N.  C,  735. 
State  V.  Coble,  181  N.  C,  554. 

Now,  there  is  no  felony  for  which  this  boy  could  have  been  indicted,  in 
the  absence  of  killing  someone,  upon  conviction  of  which  he  could  be  im- 
prisoned for  more  than  ten  years.  If  he  was  indicted  for  an  assault  with 
a  deadly  weapon  with  intent  to  kill,  still,  the  limit  there  was  ten  years  and 
the  Juvenile  Court  must  assume  jurisdiction  in  the  first  instance,  he  being 
under  sixteen. 

Mr.  Buchanan  should,  by  all  means,  perfect  his  appeal  in  forma  pauperis. 


Juvenile  Court — Jurisdiction 

16  November,  1928. 
Re:     l^argaret  Calloway 

The  situation  of  this  eleven  year  old  girl  presents  an  unusual  problem. 

It  seems  the  father  died  in  Danville,  Virginia,  in  August,  1926,  leaving 
his  widow  with  four  children  by  him.  The  oldest  of  these  children  is  the 
girl,  Margaret.  The  mother  of  Margaret  Calloway,  having  no  means  at 
the  death  of  her  husband,  went  from  Danville,  Virginia,  to  Morganton, 
North  Carolina,  to  live  with  her  parents.  Her  father  objected  to  her  keep- 
ing the  children  there.  After  making  some  effort  to  place  the  children  in 
an  orphanage,  she  executed,  to  B.  Y.  Gibson,  a  deed  transferring  the  custody 
of  all  of  these  children  to  Mr.  Gibson  and  giving  him  what  was,  in  effect, 
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also  a  power  of  attorney  to  represent  her  in  any  proceedings  to  adopt  these 
children. 

C.  S.  section  2151  authorizes  the  mother,  after  the  death  of  the  father, 
to  constitute  by  deed  another  person  guardian  of  the  persons  of  her  chil- 
dren. The  deed  to  Mr.  Gibson  seems  to  be  in  proper  form,  for  this  pur- 
pose. It  was  executed  November  29,  1927.  Thereafter  Mr.  Gibson,  acting 
as  guardian  of  the  person  of  Margaret  Calloway  and,  also,  under  authority 
of  the  power  of  attorney  given  him,  had  one  McDaniel,  in  Cleveland  County, 
to  adopt  Margaret  under  the  statute,  chapter  2  of  the  Consolidated  Statutes. 
We,  of  course,  in  the  absence  of  the  papers,  cannot  determine  whether 
adoption  proceedings  were  valid  in  such  way  as  that  they  could  not  col- 
laterally be  impeached.  After  all,  for  the  sake  of  the  discussion,  however, 
we  are  assuming  that  they  were  valid  in  every  particular.  Mr.  McDaniel 
seems  to  have  carried  the  child  to  his  home  where  his  treatment  of  her  was 
such  as  to  call  upon  a  neighbor,  Mrs.  Mode,  also  a  resident  of  Cleveland 
County,  to  receive  the  little  girl  into  her  home,  though  she  had  nine  children 
of  her  own.  Margaret  is  there,  at  present,  according  to  our  information. 
This  situation  clearly,  we  think,  calls  for  the  exercise  of  the  jurisdiction  of 
the  Juvenile  Court  of  Cleveland  County  and  its  intervention  in  such  way 
as  to  determine  whether  Margaret  is  a  delinquent  child  within  the  defini- 
tion of  the  Statute.  If  it  does  so  determine,  then  there  is  nothing  in  the 
letters  of  adoption  obtained  by  McDaniel  or  in  the  guardianship  of  the 
person  of  Margaret  by  Gibson  to  prevent  the  exercise  of  the  jurisdiction 
of  this  Juvenile  Court. 

Miss  Mitchell,,  then,  is  clearly  right  in  her  letter  of  November  13th  to 
Mr.  J.  B.  Smith,  Superintendent  of  Public  Welfare  of  Cleveland  County. 
The  authority  of  the  State  over  delinquent  children  is  always  superior  to 
that  of  natural  parents,  even.  It  is  so  much  the  more  superior  to  any 
rights  of  an  adoptive  parent  or  any  guardian  of  the  person  of  the  child 
appointed  by  deed  under  the  statute. 


County  Superintendent — Expense  Account 

12  January,  1929. 

In  a  conference  with  you  this  morning,  you  state  that  the  County  Super- 
intendent of  Public  Welfare  of  Sampson  County  is  having  some  difficulty 
with  the  new  Board  of  County  Commissioners  in  regard  to  his  travel  al- 
lowance. 

On  the  22nd  of  May,  1928,  the  existing  Board  of  County  Commissioners, 
in  joint  session  with  the  Board  of  Education  of  Sampson  County,  all  the 
members  of  both  Boards  being  present,  voted  unanimously  by  both  Boards 
that  the  Superintendent  of  Public  Welfare  of  Sampson  County  should  be 
granted  $300  per  annum  for  travel  allowance.  The  statute,  C.  S.,  section 
5016,  requires  this  travel  allowance  to  be  paid — one-half  by  the  Board  of 
Education  and  one-half  by  the  Board  of  County  Commissioners.  The 
terms  of  the  statute  are  as  follows:  "And  a  reasonable  expense  fund  shall 
be  provided  by  each  board  for  carrying  on  the  work,  which  sum  shall  be 
separate  from  that  allowed  as  salary  for  the  County  Superintendent." 


244  BIENNIAL   REPORT    OF    THE   ATTORNEY    GENERAL 

The  salary  of  the  Welfare  officer  is  fixed  at  a  joint  meeting  and,  con- 
sequently, cannot,  under  any  condition,  be  lessened  during  his  term  of 
office,  except  by  another  joint  meeting.  In  regard  to  the  travel  allowance 
or  expense  fund,  that  is  required  to  be  provided  by  each  board.  The 
mandatory  part  of  the  statute  is  that  each  board  shall  provide  a  reasonable 
expense  fund.  What  is  a  reasonable  expense  fund  can  be  determined  only 
by  each  of  the  boards  upon  consultation  with  each  other.  This  has  been 
done  in  the  instant  case.  The  effect,  of  course,  of  the  order  of  May  2nd 
is  to  fix  this  reasonable  expense  fund  for  each  of  the  boards  at  $150,  thus 
making  the  total  amount,  as  hereinbefore  said,  $300  per  annum.  We 
think  that  this  fixing  of  the  amount,  under  the  circumstances  of  the  in- 
stant case,  is  certainly  good  for  the  current  fiscal  year.  Though  the 
amount  is  not  fixed  by  joint  session,  the  obligation  to  fix  it  is  imposed 
equally  upon  both  boards,  consequently,  we  are  entirely  clear  that  the 
Board  of  County  Commissioners,  acting  alone,  cannot  refuse  to  allow  any 
expense  account  at  all  and  that  it  must  allow  an  expense  account  which  is 
reasonable. 


County  Superintendent — Dismissal 

28   February,   1929. 

I  am  in  receipt  of  your  letter  of  February  27  in  regard  to  action  of  board 
of  commissioners  of  Carteret  County,  notifying  Mrs.  Ida  H.  Hall  that  her 
services  as  welfare  officer  would  be  discontinued. 

On  August  16,  1922,  former  Attorney  General  Manning  gave  an  opinion 
on  the  subject,  from  which  I  quote  as  follows:  "On  the  first  Monday  in 
August  of  this  year  the  board  of  commissioners  attempted  to  rescind  their 
action  of  the  previous  year  and  announced  that  they  would  no  longer  par- 
ticipate in  the  payment  of  the  superintendent's  salary  or  his  expenses. 
You  ask  us  to  rule  upon  the  legality  of  this  action  by  the  board  of  com- 
missioners. We  think  this  board  had  no  authority  under  the  statute  to 
adopt  this  order,  before  the  second  Monday  in  July,  1923.  The  term  was 
for  two  years,  and  the  superintendent  could  not  be  removed  except  for 
cause  and  this  must  be  found  at  a  joint  meeting  of  both  boards.  The 
office  could  not  be  abolished  during  the  term  except  by  the  same  joint 
action." 

The  law  now  is  the  same  as  it  was  then.  I  concur  in  the  opinion  given 
by  Judge  Manning  at  that  time.  C.  S.  5016  sets  out  the  method  by  which 
the  superintendent  may  be  dismissed:  "And  the  superintendent  may  be 
dismissed  by  joint  action  for  proven  unfitness  or  failure  in  the  performance 
of  duty,  and  his  successor  elected". 


County  Superintendent  Compensation — Hancock  Act 

20  May,  1929. 

I  am  in  receipt  of  letter  of  May  17  from  your  office  with  respect  to  in- 
terpretation of  section  20,  Hancock  School  Act  of  1929,  as  it  relates  to  C. 
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S.  5016.  In  my  opinion,  the  only  effect  of  section  20  of  the  new  school 
act  upon  C.  S.  5016  is  to  enlarge  the  powers  of  the  board  of  education  and 
board  of  county  commissioners  to  allow  compensation  to  a  county  superin- 
tendent of  schools  serving  as  county  welfare  officer. 

Under  C.  S.  5016,  in  counties  of  less  than  32,000  population,  if  the  county 
commissioners  decide  not  to  participate  in  the  election  of  a  county  super- 
intendent of  public  welfare,  the  county  superintendent  becomes  ex  officio 
such  superintendent  of  public  welfare.  When  that  occurs,  the  board  of 
education,  with  the  approval  of  the  county  commissioners,  shall  furnish  the 
county  superintendent  of  schools  such  clerical  or  other  assistance  as  may 
be  necessary  to  have  the  compulsory  school  attendance  law  enforced,  and 
the  county  commissioners  shall  furnish  him  a  reasonable  expense  fund  for 
carrying  out  the  other  duties  of  his  position  as  county  superintendent  of 
public  welfare. 

All  of  the  law  on  this  subject  as  contained  in  C.  S.  5016  remains  in  force 
and  is  undisturbed  by  section  20,  school  act  of  1929,  except  that  part  of 
C.  S.  5016  which  provides  that  under  the  circumstances  described  the  county 
superintendent  of  public  welfare  shall  receive  no  salary.  That  provision  is 
now  so  changed  and  amended  by  section  20,  school  act  of  1929,  that  such 
officer  may  receive  "such  additional  compensation  as  may  be  agreed  upon 
by  the  board  of  education  and  the  county  commissioners  of  said  county". 
The  amount  of  such  additional  compensation  and  the  division  of  it  as  be- 
tween them  is  within  the  discretion  and  for  agreement  between  the  two 
boards.  These  boards  may,  or  may  not,  allow  the  additional  compensa- 
tion, as  seems  fit  to  them. 

Stating  shortly  the  conclusion  reached,  it  is  as  follows:  Prior  to  the 
act  of  1929  the  county  superintendent  of  schools  in  counties  having  a  popu- 
lation of  less  than  32,000  could  be  required  to  serve  as  county  supei'intend- 
ent  of  public  welfare  without  additional  compensation.  Under  section  20 
of  the  school  act  of  1929  it  is  within  the  discretion  of  the  county  board  of 
education  and  the  county  board  of  commissioners,  by  agreement,  to  allow 
and  provide  reasonable  compensation  for  this   service. 


County  Superintendent — Approval  of  State  Board 

21  May,  1929. 

A  portion  of  C.  S.  5016  relating  to  the  election  of  a  county  superintend- 
ent of  welfare  is  as  follows: 

The  person  elected  county  superintendent  of  public  welfare 
shall  be  qualified  by  character,  fitness,  and  experience  to  well 
discharge  the  duties  thereof.  No  one  so  elected  shall  begin 
the  work  of  this  position  until  he  shall  have  received  a  cer- 
tificate of  approval  of  his  fitness  from  the  State  Board  of 
Charities  and  Public  Welfare;  and  in  case  such  approval  is 
not  received,  the  two  boards  shall,  upon  receiving  notice  there- 
of, proceed  immediately  in  like  manner  to  elect  another  person. 

Upon  this  you  inquire  whether  the  State  Board  of  Charities  and  Public 
Welfare  may  adopt  minimum  requirements  for  the  position,  this  to  involve 
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the   qualifications   of   character,    fitness   and   experience   to    discharge   the 
duties  of  the  office  as  set  out  in  the  statute. 

I  am  of  the  opinion  that  the  Board  may  do  so.  Under  the  act  it  becomes 
the  province  and  duty  of  the  Board  to  determine  whether  it  will  issue  a 
certificate  of  approval  of  a  person  elected  to  the  position.  Of  course,  the 
approval  should  be  based  upon  whether  such  person  has  the  qualifications 
set  out  in  the  statute.  Not  to  adopt  a  standard  of  requirements  under  the 
statute  would  mean  that  the  Board  would  be  under  the  necessity  each  time 
of  passing  upon  the  fitness  of  the  individual  without  the  guidance  of  such 
standards.  Under  such  circumstances,  the  issuance  of  a  certificate  of  ap- 
proval might  otherwise  degenerate  into  a  personal  matter  in  which  proper 
standards  might  be  disregarded.  I  am  of  opinion  that  the  Board  may 
adopt  reasonable  standards  to  determine  approval  or  disapproval  upon  the 
basis  of  character,  fitness  and  experience,  and  that  these  should  always 
be  general  in  their  nature  and  applicable  in  all  cases. 


Juvenile  Court — Jurisdiction 

20  June,  1929. 

In  your  letter  of  June  19,  you  enclose  copy  of  letter  from  Mrs.  Moss, 
Superintendent  Public  Welfare  in  Rutherford  County. 

The  problem  presented  by  Mrs.  Moss  may  be  stated  in  this  way: 

A  young  negro  boy,  on  May  25,  1929,  committed  the  larceny  of  a  watch 
and  wrist  band.  This  boy  became  sixteen  years  old  on  May  29,  four  days 
after  the  larceny.  Warrant  was  issued  for  the  boy's  arrest  on  June  12, 
and  the  trial  took  place  in  the  Recorder's  Court  on  June  18.  At  the  trial, 
it  appeared  that  the  boy  was  sixteen  after  the  theft.  The  Recorder  dis- 
missed the  case  for  lack  of  jurisdiction  and  turned  the  boy  over  to  the 
Juvenile  Court.  In  doing  this,  the  Recorder  was  obeying  the  law.  This 
has  been  expressly  held  by  the  Supreme  Court  in  State  v.  Coble,  181,  N.  C. 
554,  at  page  558.  Stacy,  judge,  said :  "The  jurisdiction  of  a  Juvenile  Court  is 
not  to  be  ousted  or  denied  by  reason  of  the  fact  that  the  defendant  has  now 
reached  the  age  of  sixteen,  for  it  is  clear  that  his  age,  at  the  time  of  the 
commission  of  the  offense,  rather  than  at  the  time  of  trial,  is  to  determine 
his  guilt  or  liability  to  the  tribunal  which  shall  take  cognizance  of  his 
case." 

We  should  call  your  attention  to  another  feature  of  this  case,  which  may 
affect  its  disposition.  If  this  watch  and  wrist  band  had  a  value  of  $20.00 
or  less,  then  the  offense  would  be  a  simple  misdemeanor  and  the  Juvenile 
Court,  in  dealing  with  the  boy,  must  deal  with  him  strictly  as  a  Juvenile 
Court.  If  the  value  of  the  watch  and  wrist  band  was  more  than  $20.00, 
then  the  crime  committed  by  the  boy  was  a  felony,  which  could  be  pun- 
ished by  imprisonment  in  the  State's  Prison  not  more  than  ten  years.  In 
the  latter  case,  the  Juvenile  Court  must,  in  the  first  instance,  determine 
whether  it  is  such  a  case  as  that  the  jurisdiction  of  the  Superior  Court,  in 
term  time,  should  be  invoked.  If  the  judge  so  determines,  then,  in  his  dis- 
cretion, instead  of  disposing  of  the  boy,  himself,  he  can  hold  him  for  trial 
at  the  Superior  Court. 
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County  Superintendent — Tie  Vote 

1  July,  1929. 

You  state  that  recently  the  board  of  county  commissioners  and  the  board 
of  education  of  Iredell  County  met  in  joint  session  for  the  purpose  of  elect- 
ing a  superintendent  of  public  welfare;  one  candidate  received  five  votes 
and  another  candidate  five.  Thereupon,  five  voted  to  refer  the  matter  to 
you  and  five  voted  against  such  reference.  You  have  been  supplied  with  a 
report  of  the  proceedings,  covering  the  facts  as  above  set  out,  by  the  chair- 
man of  the  board  of  county  commissioners  who  presided  at  said  meeting. 

A  poi-tion  of  C.  S.  5016,  dealing  with  such  matter,  is  as  follows : 

In  case  of  a  tie  vote,  the  matter  may  be  referred  for  decision 
to  the  State  Commissioner  of  Public  Welfare. 

In  the  situation  described,  the  construction  of  the  act  as  determining  your 
duty  in  the  premises  is  not  entirely  free  of  doubt.  However,  I  think  that 
the  better  view  is  that  when  you  are  thus  informed  of  the  tie  vote  by  the 
chairman  who  presided  at  the  meeting,  you  are  justified  in  acting  in  cast- 
ing a  deciding  vote  for  one  or  the  other  of  the  candidates.  Certainly,  such 
action  by  you  gives  opportunity  to  any  one  dissatisfied  to  test  the  matter 
in  the  courts. 


Delinquent  Child — Adoption 

23  August,  1929. 

In  your  letter  of  the  22nd  inst.,  you  state  that  Pauline  Hughes  is  a  resi- 
dent of  Bertie  County.  She  has  one  illegitimate  child  named  Virginia,  who 
is  now  living  in  the  home  of  a  Mr.  and  Mrs.  Taylor  in  Norfolk,  Virginia, 
and  has  been  with  them  for  several  years.  Pauline,  the  mother,  has  taken 
the  child  away  from  the  Taylors  several  times,  but  always  took  her  back. 
The  mother,  Pauline,  is  now  in  the  Crittenton  Home  at  Charlotte,  having 
been  confined  there  with  a  second  illegitimate  child. 

Mr.  and  Mrs.  Taylor  wish  to  adopt  Virginia  and  propose  to  go  to  Char- 
lotte for  that  purpose.  This,  of  course,  could  not  be  done,  for  Mecklen- 
burg County  is  not  the  residence  of  the  child  within  the  meaning  of  C.  S. 
182,  nor  has  the  mother,  Pauline,  acquired  a  residence  in  Mecklenburg 
by  reason  of  her  temporary  stay  in  the  Crittenton  Home.  If  the  Taylors 
are  in  earnest  about  adopting  Virginia,  the  child  having  been  with  them. 
for  a  number  of  years  under  written  authority  from  the  mother,  Pauline, 
we  know  no  reason  why  they  should  not  adopt  the  child  in  Virginia,  under 
proceedings  set  out  in  section  5333  of  the  Virginia  Code  of  1919.  If  they 
do  not  care  to  adopt  this  course,  the  only  county  in  North  Carolina  that  has 
a  color  of  jurisdiction  is  Bertie,  and  this  on  the  assumption  that  the  resi- 
dence of  the  child  is  fixed  by  that  of  its  mother. 
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County  Superintendent — Vacancy 

15  November,  1929. 
In  re:     County  Super intendeyit  Public  Welfare  Onslow  County 

It  seems  that  Miss  Leah  Thompson,  who  was  appointed  County  Superin- 
tendent of  Public  Welfare  for  Onslow  County  by  the  General  Assembly, 
chapter  143,  Public  Laws  1924,  has  recently  died.  In  consequence,  there  is 
a  vacancy  in  the  office  which  is  to  be  filled.  You  request  of  us  an  opinion 
as  to  how  and  when  this  vacancy  is  to  be  filled. 

In  determining  this  matter,  we  will  state  the  effect  of  chapter  143,  P.  L. 
L.  1924,  as  amended  by  chapter  355,  P.  L.  L.  1929 

Miss  Leah  Thompson  was  appointed  Superintendent  of  Public  Welfare 
and  she  was  continued  in  this  office  until  the  first  Monday  in  June,  1931. 
In  this  way,  her  term  of  office  was  fixed  by  the  General  Assembly  itself. 
When  that  term  of  office  should  expire,  the  first  of  June,  1931,  then  the 
election  of  her  successor  must  be  had  under  C.  S.  section  5016.  Miss 
Thompson  having  died,  however,  there  is  necessarily  a  vacancy  in  the  office 
from  the  time  of  her  death  to  the  first  Monday  in  June,  1931. 

The  first  question  presenting  itself,  under  these  conditions,  is  by  whom 
shall  this  successor  be  selected.  Neither  chapter  143,  1924,  nor  chapter 
355,  1929,  provides  any  method  by  which  a  vacancy  in  this  office  should  be 
filled.  We  have,  then,  to  resort  to  general  principles  to  determine  how 
the  vacancy  shall  be  filled. 

This  office  is  not  a  constitutional  office,  but  it  is  one  created  by  the  Legis- 
lature and,  as  such,  is  known  as  a  legislative  office.  The  General  Assembly 
having  itself  appointed  Miss  Leah  Thompson  to  this  office  and  continued 
her  term  until  June  1,  1931,  but  failing  to  provide  any  method  by  which  a 
vacancy  in  this  office,  occurring  during  the  term,  should  be  filled,  we  think 
that  such  vacancy  may  be  filled  by  a  joint  meeting  of  the  Board  of  County 
Commissioners  and  the  Board  of  Education.  We  can  find  nowhere  in  the 
statute  any  provision  for  the  filling  of  vacancies  in  this  particular  office. 

Section  3,  chapter  143,  as  amended  by  chapter  355,  contemplates  that  the 
joint  meeting  of  these  two  bodies  shall,  in  1931,  elect  a  wholetime  officer  as 
county  superintendent  of  welfare,  who  shall  not  hold  any  other  office  in  said 
county. 

It  is  a  universal  rule  that,  in  the  absence  of  statutory  directions  as  to 
how  a  vacancy  shall  be  filled,  that  it  must  be  filled  by  the  body  authorized 
to  appoint  to  the  office.  It  is  said,  also,  that  it  is  contrary  to  public  policy 
for  an  office  to  remain  vacant.  The  object,  in  the  creation  of  the  office,  is 
the  public  service  to  be  rendered  by  it.  To  permit  an  office,  then,  directly 
created  by  the  Legislature  for  a  definite  term,  to  be  vacated  by  death,  with- 
out any  authority  anywhere  to  fill  the  vacancy  thus  created,  for  the  re- 
mainder of  the  term,  would  be  a  serious  detriment  to  the  service  to  be 
rendered  by  the  incumbent  of  that  office.  These  two  statutes,  themselves, 
recognize  the  authority  of  the  joint  meeting  to  elect  after  the  end  of  the 
term.  This  authority,  we  think,  can  be  invoked  to  fill  the  vacant  office  for 
the  remainder  of  Miss  Thompson's  term.  The  compensation  attached  to  the 
office  is  fixed  definitely  in  section  4  of  chapter  355  P.  L.  L.  1929  and  this 
compensation  is  to  be  paid  in  the  same  manner  that  other  salaries  of  county 
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officers  in  said  county  are  paid.  That  is  an  expi'ess  command  of  the  Legis- 
lature and  it  means,  stated  in  simple  terms,  that  the  salary  and  expenses 
provided  in  section  4  shall  be  paid  out  of  the  general  county  funds. 

As  further  indicating  that  this  vacancy  is  to  be  filled  by  a  joint  meeting 
of  the  boards,  section  5  of  the  act  of  1924,  as  amended  by  section  3  of  the 
act  of  1929,  permits  this  joint  meeting  to  readjust  the  salary  of  the  Super- 
intendent of  Public  Instruction,  if,  in  their  discretion,  they  desire  to  do  so 
on  account  of  the  separation  of  the  office  of  Superintendent  of  Public  In- 
struction from  the  office  of  the  Superintendent  of  Public  Welfare  after 
January  1,  1930.  This,  of  course,  means  that  the  office  of  Superintendent 
of  Public  Welfare  in  the  county  is  to  continue  to  exist,  regardless  of  the 
death  of  the  incumbent. 

The  question  presented,  as  appears  from  this  opinion,  is  a  difficult  one, 
but  we  are  convinced  what  we  have  stated  herein  is  the  better  view  of  the 
situation. 


Delinquent  Children — Tuberculosis 

4  December,  1929. 

In  your  letter  of  December  2,  you  state  that  two  fatherless  children,  aged 
five  and  two  years,  were  taken  to  the  State  Sanatorium  with  the  mother 
sometime  ago.  The  mother  was  found  to  have  had  tuberculosis  in  such  an 
advanced  state  that  she  could  not  receive  benefit  and  so  was  sent  back  home. 
The  children,  also,  were  found  to  have  active  tuberculosis.  They  were 
kept  at  the  Sanatorium  for  a  period,  but,  as  the  County  Commissioners  re- 
fused to  pay  the  one  dollar  a  day  each  for  them  and  the  relatives  have  no 
means,  it  is  proposed  to  return  the  children  to  the  county,  also.  Upon  this 
you  inquire  whether  or  not,  in  the  opinion  of  this  office,  C.  S.  section  7179 
is  mandatory  in  such  sense  that  the  commissioners  must  meet  the  expenses 
of  the  treatment  of  these  children,  to  the  extent  of  one  dollar  a  day. 

We  are  of  the  opinion  that  this  section  is  mandatory,  when  interpreted 
in  connection  with  chapter  86,  Public  Laws  1924  and  chapter  291  of  the 
Public  Laws,  1925.  We  discussed  this  question  fully  in  an  opinion  ren- 
dered to  the  State  Sanatorium  on  April  9,  1925.  You  will  find  it  in  the 
Biennial  Report  of  1924-26,  page  322.  We,  therefore,  do  not  repeat  the 
reasoning  upon  which  it  is  based  in  this  letter. 


Eastern  Carolina  Training  School — Inmate 

16  December,  1929. 

Mr.  Leonard,  Superintendent  of  the  Eastern  Carolina  Training  School, 
in  his  letter  to  you  of  December  13,  said  he  had  a  boy  in  the  institution, 
which  was  committed  to  its  care  about  two  months  ago  and  now  his  people 
have  decided  that  he  should  not  have  been  sent  there  and  want  to  get  him 
out. 

It  is  noticeable  that  Mr.  Leonard  does  not  say  whether  or  not  the  court 
committing  the  boy  was  a  Juvenile  Court  or  a  criminal  court.  If  we  as- 
sume that  it  was  a  Juvenile  Court,  then  C.  S.  section  5054  will  apply. 
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This  training  school  is  an  institution  supported  and  controlled  by  the 
State.  Any  child,  then,  committed  to  it,  even  by  a  Juvenile  Court,  can  be 
released  or  discharged  only  by  the  governing  board  or  officer  of  such  insti- 
tution. This  rule  would  apply  as  well  to  a  commitment  by  a  Recorder's 
Court  or  other  criminal  court.  Mr.  Leonard,  then,  was  right  in  refusing  to 
surrender  the  boy,  although  the  Superintendent  of  Welfare  and  the  Juvenile 
Court,  which  committed  him,  desire  that  this  be  done. 

Of  course,  it  is  possible  for  an  attorney  of  the  child  to  apply  to  some 
Superior  Court  or  Supreme  Court  judge  for  a  writ  of  Habeas  Corpus.  If 
that  writ  should  be  issued,  Mr.  Leonard  would  have  to  obey  it.  He  would 
be  compelled  to  take  the  body  of  the  child  before  the  judge  issuing  the  writ, 
and  make  his  return  to  the  writ  at  the  time  that  he  presented  the  boy  to 
the  court.  That  return  should  set  out  the  commitment,  under  the  final  order, 
and,  in  addition,  if  the  order  was  from  a  Juvenile  Court,  the  terms  of  the 
statute,  referred  to  above.     C.  S.  section  5054. 

The  case  that  Mr.  Leonard  referred  to  was 

In  re:     Richard  Watson,  157  N.   C,  340. 


Juvenile  Court — Records 

19  February,  1930. 

It  appears  that  the  State  Board  of  Charities  and  Public  Welfare  is  mak- 
ing a  state-wide  study  of  child  welfare  in  North  Carolina.  Part  of  the 
source  of  material  for  this  study,  is  the  records  of  the  Juvenile  Courts 
over  the  period  in  which  it  was  a  state-wide  system.  In  making  this  in- 
vestigation, one  of  the  Clerk's  of  the  Superior  Court,  who  is  ex  officio  judge 
of  the  Juvenile  Court,  doubted  his  right  to  permit  a  representative  of  your 
department  to  investigate  the  records  made  in  his  court. 

It  is  entirely  clear  that  the  Juvenile  Court  is  a  court  of  record  and  that 
records  of  this  character  are  always  subject  to  the  right  of  a  party  inter- 
ested to  investigate.  Much  more  is  this  true  with  reference  to  the  State 
Board  of  Charities  and  Public  Welfare,  to  which  body  both  the  Constitu- 
tion and  the  statute  has  committed,  in  a  large  degree,  child  Avelfare  in 
North  Carolina. 

This  clerk,  then,  need  have  no  difficulty  in  permitting  a  representative  of 
your  department  to  inspect  the  records  of  the  Juvenile  Court,  with  the 
view  of  perfecting  the  survey  upon  which  he  is  engaged. 


Recorder's  Court — Suspension  of  Judgment 

19  May,  1930. 

Mr.  George  H.  Lawrence,  Superintendent  Public  Welfare,  Orange  County, 
in  his  letter  of  May  10  to  you,  propounds  a  question,  which  you  present  to 
this  office  for  solution.  That  is — Can  a  Recorder's  Court  in  a  county,  di- 
rect the  suspension  of  the  execution  against  a  particular  person  convicted 
in  the  court  of  some  criminal  offense,  upon  condition  that  the  costs  of  the 
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criminal  action  together  with  some  sum,  to  be  fixed  by  the  court  be  paid 
over  for  poor  relief? 

The  power  to  suspend  judgments  and  executions  certainly  exists  in  these 
courts,  though  they  are  inferior  to  the  Superior  Court.  When  judgment  is 
suspended,  the  cause  is  continued  and  kept  upon  the  docket  of  the  court  until 
the  conditions  attached  to  the  suspension  are  conformed  to.  Such  condi- 
tions, generally,  are  for  the  benefit  of  the  defendant  and  are  readily  ac- 
cepted by  him.  If  there  is  any  doubt  about  the  acceptance,  the  judgment 
should  not  be  suspended.  In  the  alternative,  the  court  could  pass  and 
direct  judgment,  such  as,  for  instance,  thirty  days  on  the  roads,  with  ex- 
ecution not  to  issue  upon  condition  that  the  defendant  pay  the  costs  and  a 
specified  sum  over  to  the  poor  fund  within  a  fixed  period  of  time.  Under 
circumstances  of  that  sort,  the  case  should  still  be  maintained  upon  the 
docket  of  the  Recorder's  Court  and  if  there  is  a  suggestion  that  the  de- 
fendant is  not  complying  with  the  conditions,  the  court  could  issue  notice 
to  him  to  show  cause  why  execution  should  not  issue  against  him.  If, 
upon  the  hearing  of  this  motion,  the  court  finds  and  sets  out  the  facts 
upon  which  the  finding  is  based,  that  the  defendant  was  not  complying  with 
the  conditions,  then,  it  can  direct  execution  to  issue  and  the  defendant 
should  be  carried  to  the  roads,  in  accordance  with  the  previous  sentence. 

The  adoption  of  either  one  of  these  plans  would  have  to  be  confined  to 
particular  cases  and  the  consent  of  the  defendant  to  the  conditions  must 
really  appear.  If  this  is  done,  the  sum  paid  to  the  poor  fund  would  not  be, 
under  the  circumstances,  we  think,  a  fine  or  penalty  which  the  Constitution 
carries  to  the  school  fund  of  the  county. 


OPINIONS  TO  COMMISSIONER  OF  LABOR 
AND  PRINTING 


Employment  Agencies — Fee 

27  March,  1929. 

I  am  in  receipt  of  your  letter  of  March  26,  sending  copy  of  "An  act  to 
regulate  employment  agencies  and  to  provide  license  therefor".  It  refers 
to  payment  of  license  fee  for  State  license  to  be  issued  by  your  Department. 
However,  it  contains  no  provision  for  such  license  fee.  You  inquire  if  you 
may  fix  a  fee  under  the  general  provision  authorizing  you  to  make  general 
rules  and  regulations  in  relation  to  licensing  such  employment  agencies. 

I  think  not.  I  think,  however,  that  you  may  charge  the  fee  of  $1.00  set 
out  in  C.  S.  7312  (o)  or  section  2  of  chapter  127,  Public  Laws  of  1925. 


Workmen's  Compensation  Act — State  Employees 

5  June,  1929. 

It  seems  that  in  the  administration  of  your  employment  service,  you  have 
branch  offices  in  charge  of  employee  of  your  department.  This  employee, 
so  located  at  a  branch  office,  has  authority  to  employ  assistants  who  are 
paid  by  the  city  and  county  in  which  the  office  is  located.  You  inquire 
whether  any  of  these  should  be  listed  as  an  einployee  of  your  department 
under  the  Workmen's  Compensation  Act  and  if  so,  which  ones. 

We  think  that  only  the  clerk  in  charge  of  the  branch  office  should  be 
listed  as  an  employee  by  your  office.  His  assistants  are  employed  by  him- 
self and  paid  by  the  city  and  county  in  which  the  office  is  located.  Under 
such  circumstances,  we  do  not  think  that  the  employees  of  the  branch  office 
paid  by  the  city  and  county  should  be  listed  as  employees  of  your  depart- 
ment under  the  Workmen's  Compensation  Law. 

You  state,  also,  that  you  have  two  employees  in  your  office  in  Raleigh — 
one  of  whom  receives  80%  of  his  compensation  from  the  Federal  Govern- 
ment and  the  other  56%  of  his  compensation,  also,  from  the  Federal 
Government,  while  the  State  of  North  Carolina  pays  20%  to  one  and  44% 
to  the  other.  They  are,  however,  employed,  in  the  first  instance,  by  your 
department,  but  that  employment  is  not  effective  until  the  Federal  Govern- 
ment approves  the  appointment  and  they  are  commissioned  by  the  Federal 
Government.  This  is  an  instance  of  a  single  employment  by  two  separate 
and  distinct  persons.  Under  such  circumstances,  if  they  were  private  per- 
sons both  must  list  the  employees  with  the  compensation  under  the  act  to 
be  fixed  by  the  percentage  paid  by  that  particular  employer.  The  same 
rule  applies  as  between  the  State  and  Federal  Government,  though,  as  a 
matter  of  fact,  the  Federal  Government  has  no  Workmen's  Compensation 
Law  applicable  to  such  employees. 

You  return  both  of  them,  then,  in  your  list  with  the  compensation  in 
case  of  accident  to  be  fixed  upon  the  percentage  paid  by  the  State  to  each 
of  the  employees. 


OPINIONS  TO  CHILD  WELFARE  COMMISSION 


Child  Labor — Hours  of 

5  July,  1929. 

The  Attorney  General  interpreted  the  Child  Labor  Act  of  1927  very  fully 
and  definitely  in  letter  to  your  office  dated  April  21,  1927.  This  opinion 
is  also  found  at  page  231  of  the  biennial  report  for  1926-28.  It  is  clear 
that  the  act  of  1927  did  not  in  any  particular  aifect  the  provisions  of  C.  S. 
5032  as  rewritten  in  chapter  74,  Public  Laws,  1924.  It  left  the  provisions 
of  that  section  so  amended  in  full  force.  Consequently,  the  Child  Welfare 
Commission  has  all  the  authority  and  power  still  that  it  had  under  the  act 
of  1924. 

The  Children's  Bureau  of  the  National  Child  Labor  Committee  seems  to 
be  of  the  opinion  that  the  act  of  1927,'  in  prescribing  the  hours  of  labor  for 
a  child  between  the  ages  of  fourteen  and  sixteen,  applied  only  to  such  chil- 
dren working  in  factories  and  manufacturing  establishments,  as  are  de- 
scribed in  section  6554.  The  Attorney  General's  opinion,  in  section  7  of  his 
conclusions,  deals  with  this  question  with  reference  to  the  number  of  hours 
of  labor  in  a  week.  This  sixty  hours  per  week,  then,  applies  to  all  the  em- 
ployments described  in  C.  S.  section  5032. 

This  office  interpreted  C.  S.  section  6554  at  page  233  of  the  biennial  report 
for  1926-28.  That  makes  sixty  hours  a  week's  work  for  all  classes  of  em- 
ployees, but  for  an  adult  male  those  sixty  hours  may  be  extended  by  con- 
tract, with  extra  compensation.  It  cannot  be  extended  by  contract  for 
women  and  minors.  It  is  possible  under  this  section  to  work  a  woman 
eleven  hours  in  a  particular  day,  or  to  work  a  child  between  the  ages  of 
fourteen  and  sixteen,  who  has  completed  the  fourth  grade  in  school,  as  much 
as  eleven  hours  in  one  day,  but  the  total  aggregate  for  the  week  shall  not 
exceed  sixty  hours  for  those  two  classes  of  employees. 

Enclosed  in  the  batch  of  papers  sent  to  this  office  is  a  letter  stating  case 
of  a  boy  thirteen  years  of  age  claiming  one-half  ownership  in  a  grocery 
business,  and  propounding  certain  questions  as  to  whether  or  not  he  comes 
within  the  child  labor  legislation  of  the  State.  It  is  very  clear  that  he 
does,  because  he  is  permitted  to  work  in,  or  about,  or  in  connection  with  a 
mercantile  establishment.  This  plainly  brings  him  within  the  provisions 
of  C.  S.  5032.  The  act  of  1927  in  no  particular  touches  him.  We  cannot 
conceive  of  a  minor  child  thirteen  years  of  age  owning  a  half  interest  in  a 
grocery  store  and  conducting  it  himself  without  the  intervention  of  a 
guardian  or  some  other  responsible  and  mature  person. 


Foreclosure  of  Tax  Certificates  by  Counties  and  Municipalities 
1.     Under  the  act  of  1927. 

(a)      Remedy  provided  by  chapter  211,  Public  Laws,  1927,  is  made  ex- 
clusive by  that  act. 
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(b)  The  act  of  1927  applied  to  all  outstanding  certificates  of  sale  on 
and  after  May  1,  1928.  This  means,  of  course,  that  if  these  certificates  of 
sale  have  not  been  foreclosed  previous  to  that  time,  or  deeds  have  not  been 
received  for  the  land,  under  the  old  act,  then  the  only  procedure  to  apply  to 
such  certificates  of  sale  is  that  provided  by  the  act  of  1927. 

(c)  When  action  must  be  brought. 

It  can  not  be  brought  before  the  end  of  fourteen  months  from  the  date 
of  the  certificate  nor  after  the  end  of  eighteen  months  from  the  date  of  the 
certificate, 
(d)      Parties  to  the  action. 

In  addition  to  the  taxpayer,  each  person  having  a  lien,  interest  or  claim 
upon  said  land,  if  that  interest,  etc.,  is  disclosed  by  the  public  records  of  the 
county,  must  be  a  party  by  service  of  summons  upon  him.  In  addition  to 
this,  w^here  there  is  a  possibility  of  other  outstanding  interests,  there  must 
be  publication  order  in  the  action,  giving  notice  to  the  ov^^ners  of  such 
potential  interest. 

2.     Changes  made  by  the  act  of  1929. 

(a),  (b)  and  (c)  above  applied  to  the  action,  under  chapter  334,  Public 
Laws,  1929. 

(d)  In  the  act  of  1929,  there  was  a  vital  change  as  to  the  parties  to 
an  action.  That  act  required  actual  service  of  summons  only  upon  the 
person  in  whose  name  the  taxes  were  listed  and  his  or  her  wife  or  hus- 
band. All  other  persons,  whether  having  liens  disclosed  by  the  records  or 
not,  are  to  be  served  by  advertisement  ordered  in  the  action.  In  the  ad- 
vertisement, which  is  to  be  published  as  in  cases  of  publication  of  summons, 
notice  shall  be  given  to  such  persons  to  set  up  their  claims  within  six 
months  from  the  date  of  the  notice,  else  they  are  to  be  barred  of  any  and  all 
interest  or  claim  against  the  land. 

The  act  of  1929  declares,  in  express  terms,  what  could  be  inferred  only 
from  the  act  of  1927:  "The  deed,  which  shall  be  made  to  the  purchaser,  as 
hereinafter  provided  for,  shall  convey  the  real  estate  to  the  purchaser  in 
fee  simple,  free  from  any  and  all  claims  or  interest  of  the  taxpayer,  his  or 
her  wife  or  husband,  or  of  any  other  person,  whether  such  claims  or  inter- 
est are  disclosed  by  the  records  or  not." 

Accompanying  this  change,  in  the  method  of  service  upon  the  parties 
interested,  is  chapter  306,  Public  Laws,  1929.  That  makes  the  lien  of  all 
taxes  for  the  current  year  attach  to  the  real  estate  of  the  taxpayer  on 
June  1st.  This  lien  is  declared  to  be  preferred  to  the  inchoate  right  of 
dower  of  the  wife  or  to  the  courtesy  initiate  of  the  husband.  All  persons 
who  have  any  claims  to,  or  interest  in,  the  land  so  listed  are  declared  to  have 
notice  that  the  land  should  be,  and  is,  listed  for  taxes — that  the  taxes  are 
due  thereupon  and  that  the  taxes  are  paid  or  not  paid,  as  the  case  may 
be,  and  with  notice  of  all  the  remedies  provided  by  law  for  the  sale  of 
property  for  the  purposes  of  collecting  taxes,  whether  such  person  shall 
have  actual  notice  or  not.  Both  these  acts  of  1929,  chapter  306  and  chap- 
ter 334,  are  ordered  by  the  Legislature  to  be  construed  as  if  they  had  been 
enacted  on  the  9th  day  of  March,  1927,  and  both  of  the  acts  were  ratified  on 
March  19,  1929. 
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It  is  a  general  rule  that  parties  within  the  jurisdiction  of  the  court,  in 
such  way  that  actual  service  of  process  may  be  had  upon  them,  must  be 
served  with  that  process.  No  such  substituted  process,  as  provided  in  the 
act  of  1929,  could  be  valid  and  constitutional,  if  the  action  was  in  personam. 
This  rule,  however,  does  not  apply  when  the  action  is  essentially  in  rem. 
Our  courts  have  held  that  actions  to  subject  land  for  sale  for  taxes  are 
essentially  in  rem.  For  this  reason,  then,  particularly  when  chapter  306 
is  construed  in  connection  with  chapter  334,  there  can  be  no  constitutional 
difficulty  in  allowing  substitute  service,  even  upon  those  who  may  be  within 
the  jurisdiction  of  the  court. 

(e)  Chapter  204,  Public  Laws,  1929,  makes  all  the  provisions  relating 
to  the  foreclosure  of  tax  certificates  in  express  terms  apply  to  municipal- 
ities. This  was  an  inference  from  the  act  of  1927 — indeed,  a  necessary  in- 
ference. 

(f)  This  act  extends  the  time  for  the  bringing  of  these  foreclosure 
actions  upon  a  certificate  of  sale  until  December  1,  1929.  This  extension 
applies,  however,  only  where  an  action  to  foreclose  had  not  been  brought — 
that  is,  at  the  time  of  the  ratification  of  the  act,  March  16,  1929.  In  sec- 
tion 4  it  is  declared:  "This  action  and  extension  shall  and  does  include  all 
such  certificates,  whether  the  same  were  issued  for  the  sale  of  1927  taxes 
and  any  and  all  certificates  sold  or  issued  prior  thereto".  Chapter  204 
struck  out  the  three  year  provision  in  the  act  of  1927,  the  effect  of  this 
being  to  apply  the  eighteen  months  bar  to  actions  upon  certificates  insti- 
tuted by  individuals  as  well  as  by  counties  and  municipalities.  It  also  re- 
duced the  interest  of  20%,  in  the  act  of  1927,  to  12%,  and  that  of  10%,  in 
the  act  of  1927,  to  8%. 

There  are  a  number  of  difficulties  presented  by  these  changes  in  the  law. 

Fryst:  There  were  a  number  of  certificates  issued  in  previous  years 
which,  under  the  positive  provisions  of  section  5  of  chapter  221,  Public 
Laws,  1927,  were  brought  within  the  provision  of  that  act  on  the  first  day 
of  May,  1928.  If  we  assume  that  the  bar  of  eighteen  months  from  the 
date  of  the  certificate  would  apply  to  these  outstanding  certificates  at  the 
time  that  the  act  of  1927  became  applicable  to  them,  to-wit:  May  1,  1928, 
then  the  bar  of  eighteen  months  would  have  become  absolute  in  such  sense 
that  an  action  could  not  be  brought  upon  them  at  the  time  of  the  ratifica- 
tion of  chapter  204,  Public  Laws,  1929,  to-wit:  March  16,  1929.  If  this  is 
true,  under  all  the  principles  of  constitutional  law  the  General  Assembly 
could  not,  as  against  the  taxpayer  himself,  make  alive  that  which  had  been 
effectively  killed  by  the  lapse  of  time  before  the  act  became  a  law. 

Second:  There  were  outstanding  certificates  of  sale  in  the  hands  of 
possibly  a  few  private  owners  and,  undoubtedly,  in  the  hands  of  counties 
and  municipalities,  at  the  time  that  chapter  204  was  enacted,  to-wit :  March 
16,  1929.  Was  the  reduction  of  the  interest  rate  from  20%  to  12%,  and 
from  10%  to  8%,  effective  from  the  date  of  the  certificate?  In  other  words, 
was  chapter  204  of  the  Public  Laws,  1929,  retroactive  in  this  regard?  If 
so,  then  the  rate  of  interest  should  be  as  fixed  by  the  latter  statute;  if  not, 
the  rate  of  interest  would  be  as  under  the  old  statute  until  March  16,  1929, 
and  then  on  under  the  new  statute. 
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In  relation  to  counties  and  municipalities,  a  discussion  on  this  point  would 
be  rather  academic,  for  section  7  of  chapter  204  permits  the  governing 
authority  of  the  county  or  municipality  to  settle  all  taxes  prior  to  1928 
for  the  amount  of  such  taxes  and  costs,  plus  6%  interest.  If  the  certifi- 
cate is  in  the  hands  of  a  private  owner,  however,  the  question  might  be- 
come a  vital  one,  with  the  probability  that  the  court  would  hold  the  act 
prospective  in  relation  to  him. 

Third:  What  was  the  effect  of  the  statutory  procedure  upon  the  rights 
of  a  county  and  a  municipality  foreclosing  certificates  of  sale  on  the  identi- 
cal lots  of  land? 

In  construing  this,  we  shall  deal  only  with  the  acts  of  1929.  If  a  county 
should  institute  the  action  first,  and  the  municipality  should  have  a  cer- 
tificate of  sale  for  its  own  taxes  due  by  the  same  land,  then  the  process 
provided  by  the  act  of  1929  would  necessarily  apply  to  the  municipality. 
It  must,  under  such  circumstances,  come  in  under  the  advertised  notice  and 
present  its  claim  to  tax,  in  the  action  instituted  by  the  county.  A  munici- 
pality, under  such  circumstances,  would  be  of  the  class  of  those  having  an 
interest  in  the  land  to  whom  the  advertised  notice  is  addressed.  If,  under 
such  circumstances,  the  municipality  should  sit  quietly  by  and  permit  the 
action  brought  by  the  county  to  proceed  to  final  judgment  at  the  end  of  six 
months  from  the  advertised  notice,  without  making  itself  a  party  to  the 
action,  we  think  it  would  be  forever  barred  from  any  remedy.  If  the 
municipality  institutes  the  action  first  and  follows  the  procedure  of  1929, 
the  like  result  would  follow  so  far  as  the  county  is  concerned. 

As  noted  before,  the  act  of  1929  declares  distinctly  that  the  land,  when 
sold  under  a  foreclosure  proceeding,  is  sold  free  and  clear  from  all  liens, 
claims  or  interest  of  any  and  all  parties  who  have  not  participated  in  the 
action  in  the  manner  provided  by  it.  It  is  true  that  both  the  municipality 
and  the  county  could  bring  a  separate  and  independent  action  to  foreclose 
their  tax  lien  upon  a  particular  tract  of  land,  but  upon  suggestion  of  this 
fact  to  the  court,  which  is  sitting,  in  reality,  as  a  court  of  equity,  the  ac- 
tions would  be  consolidated  and  proceed  to  judgment  as  a  single  action. 
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Board  of  Education — Appropriation  of  Fines,  Etc. 

3  April,  1929. 

I  am  of  opinion  that  III  C.  S.  5636  is  operative  for  the  present  school 
year.  That  section  authorizes  the  county  board  of  education,  with  approval 
of  the  county  commissioners,  to  set  aside  all  or  a  part  of  the  fines,  for- 
feitures, penalties,  dog  tax,  etc.,  for  the  purpose  of  aiding  the  weaker  union 
school  districts  which  are  not  able  to  maintain  the  extended  term  upon  a 
levy  of  thirty  cents  on  the  one  hundred  dollars  valuation  of  property. 

Ill  C.  S.  5599  includes  these  in  the  current  expense  fund  where  they  are 
"not  otherwise  appropriated". 

When,  as  authorized  under  III  C.  S.  5636,  the  amount  derived  from  these 
sources  is  allocated  for  use  in  assisting  these  weaker  union  school  districts 
to  maintain  their  eight  months'  term,  such  fund,  or  that  portion  of  it  thus 
allocated,  has  been  "otherwise  appropriated"  as  permitted  by  III  C.  S.  5599. 

I  understand  your  inquiry  to  relate  only  to  the  present  school  year.  This 
opinion  is  based  upon  that  assumption.  I  am  not  considering  changes  made 
in  the  law  by  the  General  Assembly  of  1929  with  respect  to  the  funds  de- 
rived from  these  sources. 


Certificate  of  Land  Sales — Pro  Rated 

3  April,  1929. 

In  your  letter  of  April  3  you  ask  if  the  certificates  of  land  sales  made 
by  the  sheriff  for  unpaid  taxes  should  be  charged  up  to  the  general  county 
fund  or  pro-rated  to  the  various  funds  of  the  county. 

Undoubtedly,  the  latter  course  is  the  one  which  should  be  followed.  There 
is  no  provision  of  law  which  requires  that  this  deficiency  of  revenue  be 
carried  by  the  general  county  fund.  The  amount  of  such  tax  sales  should 
be  pro-rated,  just  as  rebates  and  insolvents  should  be. 

This  construction  of  the  statutes  on  the  subject  is  borne  out  by  pro- 
visions of  chapter  256,  Public  Laws  of  1927,  in  regard  to  the  equalization 
fund.  The  tax  levy  required  by  section  4  of  that  act  is  one  which  will 
produce  a  net  sum  equal  to  the  amount  which  would  be  raised  by  a  tax 
rate  of  forty  cents  on  the  determined  values.  Necessarily,  in  making  such 
levy,  it  must  be  of  a  sufficient  amount  to  take  care  of  insolvents,  rebates, 
costs  of  collection,  land  sales,  and  any  other  deficiencies  in  the  revenue,  and 
produce  the  net  amount  of  the  budget. 

Unquestionably,  the  amount  of  such  certificates  of  land  sales  should  be 
pro-rated  and  distributed  to  the  various  funds  of  the  county.  When  col- 
lections are  made  thereon,  of  course,  each  fund  will  be  entitled  to  its  share 
of  the  revenues  thus  received. 
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Taxation — Mortgages 

18  April,  1929. 

We  think  that  C.  S.,  section  7981,  is  still  in  force,  notwithstanding  the 
amendment  of  7987  by  the  General  Assembly  of  1929.  Indeed,  the  enact- 
ment of  this  last  law  tends  to  make  section  7981  more  useful  and  effective. 

Of  course  the  mortgagee  thus  paying  the  tax,  pays  only  the  taxes  al- 
locable to  the  particular  tract  of  land  on  which  he  holds  a  mortgage.  The 
object  of  the  recent  act  is  to  make  the  land  itself  in  all  instances  regardless 
of  inchoate  interest,  security  for  the  taxes.  Independent  of  Chemical  Com- 
pany  v.  Williamson,  191  N.  C,  484,  we  would  have  said  that  the  mortgagee, 
in  order  to  relieve  the  land  of  taxes,  would  be  compelled  to  pay  all  the 
taxes  of  the  mortgagor.  Of  course,  when  he  pays  them,  the  amount  would 
increase  the  mortgage  indebtedness. 


Tax  Certificate — Foreclosure 

18  April,  1929 

We  are  answering  the  questions  propounded  by  you  in  your  letter  of  April 
16,  according  to  the  numbers  of  the  questions,  as,  no  doubt,  you  have  a 
copy  of  them  yourself. 

1.  The  terms  "such  action  has  been  finally  ended"  in  section  5  on  page 
49  of  your  1929  compilation,  mean  ended  by  a  final  judgment  of  confirma- 
tion upon  the  report  of  the  Commissioner  appointed  to  make  sale  under 
substitute  section  8037,  chapter  221   P.  L.,  1927. 

2.  The  new  interest  rates  of  12%  and  8%  apply  to  all  certificates  of 
sale  in  the  hands  of  a  municipality  or  county  from  the  time  of  the  ratifi- 
cation of  the  act,  the  16th  of  March,  1929.  The  United  States  Constitu- 
tion prohibits  legislation  by  a  State  impairing  the  obligation  of  a  contract 
and  interfering  with  a  vested  right.  An  outstanding  certificate  of  sale,  in 
the  hands  of  an  individual  purchaser  at  the  time  the  act  became  effective, 
March  16,  1929,  would  not,  consequently,  be  affected  by  that  act.  It  would, 
of  course,  apply  to  individuals  purchasing  these  certificates,  after  the  act 
became  effective. 

3.  The  interest  rate  on  certificates  issued  upon  the  sale  of  land  for 
taxes  from  1927  back,  when  in  the  hands  of  counties  and  municipalities, 
bear  the  old  rate  of  interest  until  the  16th  of  March,  1929,  and  the  new 
rate  from  that  time  on.  This  rule  would  not  apply  to  certificates  for  the 
sale  of  land  already  in  the  hands  of  individual  purchasers,  whether  persons, 
firm  or  corporation,  as  shown  under  Number  2. 

4.  We  think  a  county  or  municipality,  or  person,  firm  or  corporation, 
will  be  forever  barred  from  bringing  action  to  foreclose  certificates  of  sale 
which  they  hold  other  than  those  issued  at  the  sheriff's  sale  in  the  year 
1929  or  thereafter,  if  such  action  is  not  brought  before  December  1,  1929. 
As  to  the  certificates  of  sale  issued  in  the  year  1929,  the  holder,  whether  a 
county,  municipality  or  individual,  has  eighteen  months  from  the  date  of 
the  sale  to  foreclose  or  be  forever  barred. 
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5.  We  think  the  effect  of  the  repeal  of  the  three  year  provision  was  to 
put  individuals  in  the  same  category  as  counties  and  municipalities  in  ref- 
erence to  the  eighteen  months. 

6.  If  the  county  has  certificates  of  sale  of  land  for  taxes  for  the  years 
1925,  1926  and  1927,  but  does  not  institute  its  action  to  foreclose  until 
after  1928  taxes  have  become  due  and  the  land  has  been  again  sold  for 
the  taxes  for  the  year  1928,  and  a  certificate  been  issued  to  the  county  for 
such  sale,  we  think  the  county  can  include  the  certificates  of  all  these  years 
in  a  single  action  to  foreclose,  if  brought  before  December  1,  1929. 

7.  When  an  action  has  been  brought  and  properly  pursued  to  final 
judgment  after  the  commissioners'  sale  and  title  has  been  conveyed  in  fee 
simple  to  the  purchaser  before  March  16,  1929,  section  6  of  the  act  can,  in 
no  particular,  affect  the  purchaser's  title. 

8.  We  think  the  latter  part  of  the  first  paragraph  of  section  4  of  the 
act,  which  is  as  follows:  "beginning  with  certificates  purchased  and  issued 
during  the  year  1928,"  is  improperly  worded  through  inadvertence  or,  per- 
haps, clerical  error.  It  should  be  1929,  for,  immediately  above  it  expressly 
declares  that  the  extension  of  time  specifically  applies  to  certificates  upon 
the  sale  of  land  for  1927  taxes  and  those  sales,  under  the  law,  could  have 
been  had  only  in  1928.  If  we  leave  the  1928  as  it  is,  right  in  immediate 
conjunction  would  be  a  positive  and  direct  contradiction.  We  think,  there- 
fore, that  the  words  "nineteen  twenty-eight"  should  be  read  "nineteen 
twenty-nine". 


World  War  Veteran — Compensation — Exemption 

20   May,   1929. 

On  May  17th,  Mr.  Roy  R.  Harris,  County  Accountant,  Statesville,  N.  C, 
wrote  you  a  letter  which  you  have  referred  to  this  office  for  reply.  Mr. 
Harris  states  the  case  thus: 

Mrs.  Conrad  E.  Redman  is  the  Guardian  of  Conrad  E.  Red- 
man, who  is  incompetent  from  service  overseas  and  has  used 
the  compensation  or  insurance  money  paid  by  the  government 
under  titles,  2,  3  and  4  to  purchase  a  small  home  for  herself, 
husband,  and  minor  children.  The  question  arises  as  to 
whether  or  not  this  property  is  exempted  from  taxation  under 
the  above  titles,  which  provide  that  the  compensation,  in- 
surance and  maintenance  allowance  shall  be  exempted  from 
all  taxation. 

So  far  as  we  have  been  able  to  ascertain,  the  exemption  of  this  property 
from  taxation  has  not  been  directly  passed  upon  by  the  courts.  The  par- 
ticular section  of  the  Federal  statute,  section  454,  title  38  of  U.  S.  C.  A., 
reads  as  follows: 

Assignability  and  exempt  status  of  compensation,  insur- 
ance, and  maintenance  and  support  allowances. 

The  compensation,  insurance  and  maintenance  and  support 
allowance  payable  under   Parts  II,   III,   and   IV,  respectively. 
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shall  not  be  assignable;  shall  not  be  subject  to  the  claims  of 
creditors  of  any  person  to  whom  an  award  is  made  under 
Parts  II,  III,  or  IV;  and  shall  be  exempt  from  all  taxation. 
Such  compensation,  insurance  and  maintenance  and  suppoift 
allowance  shall  be  subject  to  any  claims  which  the  United 
States  may  have,  under  Parts  II,  III,  IV,  and  V,  against  the 
person  on  whose  account  the  compensation,  insurance,  or 
maintenance  and  support  allowance  is  payable. 

Mrs.  Redman  is  evidently  the  wife  of  the  incompetent  soldier  to  whom 
has  been  alloted  compensation  or  insurance  money  under  the  acts  of  Con- 
gress. The  investment  of  this  money  in  a  home  for  herself,  incompetent 
husband  and  their  minor  children  is  putting  it  to  the  best  use  possible  to 
effectuate  the  purpose  of  the  Federal  Government  in  making  the  allowance, 
consequently,  we  think  that  the  property  itself  in  which  the  money  has 
been  invested  has  impressed  upon  it  the  quality  of  exemption  which  was  at- 
tached to  the  money,  itself,  under  the  above  quoted  section. 

The  Georgia  Court  of  Appeals  and  Supreme  Court  have  held  that  a  house 
purchased  only  with  the  proceeds  of  War  Risk  Insurance  Policy,  is  not 
subject  to  execution : 

Payne  v.  Jordan,  110  S.  E.  4. 

The  same  case 

138  S.  E.,  262. 

The  Louisiana  Supreme  Court  has  held  that  money  in  the  hands  of  a 
beneficiary  is  not  subject  to  a  State  inheritance  tax  thereon. 

99  So.  26. 

It  seems  that  the  Georgia  cases  are  directly  in  point,  for  if  this  prop- 
erty is  exempt  from  execution  sale,  much  more  must  it  be  exempt  from 
taxation  under  the  provisions  of  the  sections  quoted  above. 


Unlisted  Taxes — Penalty 

8   June,   1929. 

Section  73  of  the  Machinery  Act  of  1927  was  brought  forward  from  the 
Machinery  Acts  of  preceding  years  and  has  been  upon  our  statute  books 
for  quite  a  number  of  years. 

What  that  section  intends  is  that  the  chairman  of  the  Board  of  Com- 
missioners shall  in  1929,  (the  time  not  definitely  fixed,)  examine  the  tax 
list  from  each  township  for  the  year  1928.  If,  upon  such  examination,  he 
discovers  that  property  has  not  been  listed,  he  is  to  list  that  property  and 
charge  all  persons  failing  to  list  at  the  proper  time,  25%,  in  addition  to 
the  tax.  In  such  section,  authority  is  given  the  Board  of  County  Commission- 
ers to  employ  a  competent  man  at  any  time  to  make  diligent  search  for  prop- 
erty not  listed  for  taxes  and  to  put  such  property  on  the  tax  books.  Thus 
is  provided  two  methods  for  discovering  and  listing  unlisted  property. 
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In  addition  to  this,  if  it  is  discovered  that  any  taxpayer  has  wilfully 
failed  to  list  his  property  at  the  proper  time,  he  is  guilty  of  a  misdemeanor 
and  may  be  prosecuted  on  the  criminal  side  of  the  docket. 

Consequently,  we  are  of  the' opinion  that  the  County  Commissioners  have 
not  authority  to  compel  the  county  tax  supervisors  to  add  a  penalty  of  25% 
to  all  taxes  whien  not  listed  by  July  1st.  Section  73  of  the  Machinery  Act 
confers  no  such  authority,  nor  have  we  been  able  to  find  this  authority  in 
any  other  statute. 


Certificate  Foreclosure — Act  of  1929 

11  June,  1929. 

Your  letter  of  June  10  requires  of  us  an  interpretation  of  the  amend- 
ments incorporated  by  the  General  Assembly  of  1929  in  the  tax  sale  act 
of  1927,  in  relation: 

1.     To  the  foreclosure  of  certificates  and  the  parties  thereto. 

We  understand  that  such  action  shall  be  governed  in  all  respects,  as 
nearly  as  may  be,  by  the  rules  governing  actions  to  foreclose  a  mortgage. 
The  amendments  of  1929,  in  relation  to  the  procedure  in  such  action,  only 
makes  more  definite  the  procedure  provided  in  the  act  of  1927.  The  person 
in  whose  name  the  real  estate  has  been  listed,  together  with  the  wife  or 
husband,  must  be  made  defendants  in  the  action  and  must  be  served  with 
process  as  in  all  other  civil  actions.     These  are  necessary  parties. 

In  addition  to  these  necessary  parties,  notice  is  required  to  be  given 
in  said  action  by  advertisement  to  other  persons  claiming  any  interest  in 
the  subject  matter  of  the  action,  to  appear  and  present  their  claims  within 
six  months  from  the  date  of  such  notice,  otherwise,  they  should  be  forever 
barred  and  foreclosed  of  any  interest  in  or  to  the  property  or  the  proceeds 
thereof. 

This  latter  provision  is,  of  course,  a  modification  of  the  usual  procedure 
in  actions  to  foreclose  a  mortgage.  It  is  applying  the  principles  relating 
to  the  creditor's  bill  in  equity  to  the  particular  foreclosure  procedure.  It 
may  be  noted  just  here  that  such  summary  proceedings  could  not  consti- 
tutionally be  applied,  if  the  lien  holder  is  within  the  jurisdiction  of  the 
court  and  subject  to  its  direct  process.  We  think,  however,  this  difficulty 
has  been  eliminated  by  the  considerations  hereinafter  stated,  in  applying 
another  statute  enacted  by  the  General  Assembly  of  1929. 

The  statute  proceeds  further:  "upon  the  return  of  the  summons,  execut- 
ed upon  the  taxpayer  and  his  consort,  if  any,  the  court  shall  proceed  to 
judgment  without  awaiting  the  six  months  allowed  to  the  other  claims." 
It  is  unfortunate  that  the  General  Assembly  was  not  more  definite  in  its 
description  of  the  judgment — that  is,  whether  it  means  the  interlocutory 
judgment  or  the  final  judgment.  In  this  stating  of  the  case,  it  becomes 
necessary,  then,  to  interpret  what  the  legislature  meant  by  "judgment". 
We  think  the  better  view  is  that  the  judgment  alluded  to  is  the  interlocu- 
tory judgment,  which  orders  the  sale,  appoints  a  commissioner  to  make  the 
sale  and  directs  him  to  report  at  some  subsequent  time.  The  parties  hav- 
ing a  supposed  lien  upon  or  interest  in  the  land,  will  be  protected  by  an 
opportunity  to  intervene  and  set  up  any  claim  they  may  have  within  the 
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six  months  period  to  the  proceeds  of  the  sale.  Of  course,  if  they  do  not  inter- 
vene in  the  six  months  period,  they  would  be  barred  of  any  claim  upon  the 
land,  itself,  or  the  proceeds  thereof.  It  is  necessary,  in  this  immediate  con- 
nection, to  consider  the  amendment  to  C.  S.  section  7987,  which  became  a 
law  March  19,  1929,  though  it  declares  in  section  2  that  the  act  should 
be  construed  as  if  it  had  been  enacted  and  ratified  on  March  9,  1927.  The 
same  provisions  in  regard  to  the  time  of  the  effectiveness  of  the  act  is  in- 
cluded in  the  statute,  which  we  have  heretofore  commented  upon.  So, 
both  of  the  acts,  relating  to  the  same  subject,  must  be  construed  together, 
as  they  are,  in  necessary  effect,  amendments  which  were  enacted  for  that 
purpose. 

After  declaring  that  the  lien  of  all  taxes,  shall  attach  to  the  real  estate  of 
the  taxpayer,  on  June  1st,  annually,  it  declares  that  the  said  lien  shall  be 
preferred  to  the  inchoate  right  of  dower  or  to  the  courtesy  initiate  of  the 
husband  of  the  taxpayer.  It  declares,  further,  that  all  persons  who  have 
claims  to  or  interest  in  said  land,  so  listed,  are  hereby  charged  with  the 
notice  that  the  said  land  should  be  and  is  listed  for  taxation,  that  the  taxes 
are  due  thereupon  and  that  the  taxes  are  paid  or  not  paid,  as  the  case  may 
be  and  with  notice  of  all  the  remedies  provided  by  law  for  the  §ale  of 
property  for  the  purpose  of  collecting  the  taxes,  whether  such  persons 
shall  have  actual  notice  or  not. 

Interpreting  these  provisions  together,  then,  we  find  that  the  advertised 
notice  of  the  foreclosure  proceeding  is  for  the  benefit  of  persons  claiming 
any  interest  in  or  to  the  land  to  be  sold.  In  this  light,  the  provision  in 
the  foreclosure  act  is  wholly  constitutional.  They  are  required,  by  the  act 
of  March  19,  to  take  notice  of  all  the  facts  essential  to  bind  them  upon  such 
sale.  In  this  light,  we  think  that  both  acts  are  constitutional  and  the 
procedure  reasonably  definite  and  clear. 

2.  You  also  inquire  what  effect  the  acts  of  1929  have  upon  the  right  of 
a  county  or  municipality  to  foreclose  a  tax  certificate,  which  had  already 
been  barred  under  the  1927  act. 

Previous  to  the  act  of  1929,  we  held  that  the  eighteen  months  provision 
of  the  act  of  1927  was  jurisdictional  and  not  strictly  so  called,  a  statute  of 
limitation,  so,  therefore,  where  a  county  or  municipality  had  failed  to  take 
out  foreclosure  proceedings  within  the  eighteen  months  allowed  by  statute, 
these  governmental  agencies  were  barred  from  instituting  such  procedure. 
The  amendments  of  1929  rather  emphasized  this  ruling,  for  it  struck  out 
the  clause  at  the  end  of  section  8037  of  the  act  of  1929,  which  was  in  these 
words : 

No  action  to  foreclose  cei'tificates  of  sale  shall  be  insti- 
tuted after  the  expiration  of  three  years  from  the  date  of 
the .  sale.  , 

Looking  at  this  problem,  then,  from  the  standpoint  of  the  taxpayer  if  the 
action  by  the  county  or  municipality  had  been  barred  at  the  time  of  the  en- 
actment of  the  1929  act,  that  act  could  not,  in  any  particular,  interfere  or 
impair  this  vested  right  in  the  taxpayer  to  plead  the  eighteen  months  bar 
to  the  action  against  him.  Where,  however,  the  eighteen  months  had  not 
elapsed,  then  the  act  of  1929  was  effective  in  allowing  further  time  to  wait 
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until  December  1,  1929,  to  institute  such  action.  In  other  words,  the  Gen- 
eral Assembly,  before  there  is  a  complete  bar,  has  constitutional  authority 
to  extend  the  time  within  which  the  action  can  be  brought.  If  there  is 
such  complete  bar  at  the  time  of  the  enactment  of  the  law,  then  it  has  not 
sach  constitutional  authority. 


Auditors — Employment  Of 


21  June,  1929. 


We  think  there  is  no  conflict  between  chapter  380  P.  Local  Laws,  1927, 
and  chapter  201  of  the  P.  L.  1929. 

The  effect  of  chapter  380,  above  referred  to,  is  to  appoint  a  county  auditor 
and  to  prohibit  the  county  officers  named  in  the  act  from  employing  any 
other  auditor.  The  act  of  1929  merely  regulates  their  employment  of  out- 
side auditing  firms  to  audit  accounts  of  the  county.  That  can  only  be  done 
under  the  advice  of  the  County  Advisory  Commission.  It  does  not  compel 
county  officials  to  have  this  independent  audit  made.  For  this  reason,  we 
think  there  is  no  conflict  between  the  two  acts.  The  question  might  arise 
later,  in  case  the  county  officials  propose  to  ignore  a  public  local  act  and 
have  the  general  audit  made  of  county  finances  under  the  provisions  of  the 
act  of  1929. 

Indeed,  there  is  much  more  immediate  conflict  between  the  public  local  act 
and  the  school  law  of  1927,  chapter  239  P.  L.,  1927.  Section  19,  of  that 
act  requires  the  county  board  of  education  to  have  the  accounts  of  the 
various  school  funds  of  the  county  audited  on  or  before  the  first  day  of 
August  in  each  year.  If,  therefore,  the  county  auditor  appointed  under  the 
Public  Local  Law  is  not  capable  to  make  this  audit,  it  may  be  that  the 
county  board  of  education,  in  obedience  to  the  act  of  1927,  could  disregard 
it.  The  school  act  was  ratified  March  9,  1927,  and  the  Public  Local  Law 
March  3,  1927. 


Hancock  Act — Teachers  Salaries 

26  June,  1929. 

In  your  letter  of  June  19  you  ask  my  opinion  "as  to  what  authority  the 
county  commissioners  have  over  making  a  levy  which  will  produce  funds  to 
supplement  salaries  for  the  six  months  term  when  a  county  has  a  county- 
wide  special  tax  for  the  extended  term  instead  of  by  districts". 

The  Hancock  act  sets  up  certain  standards  for  school  administration  and 
school  support.  Some  of  these  are  fixed  with  definiteness  and  clarity. 
With  respect  to  others,  power  and  authority  are  left  with  local  and  county 
officials,  and  in  the  administration  of  the  act  they  are  charged  with  the 
exercise  of  sound  business  judgment  and  discretion.  Of  this  latter  nature 
is  section  13. 

Section  13  of  one  of  the  tentative  school  bills  considered  by  the  General 
Assembly  of  1929  contained  a  provision  as  follows: 
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— nor  shall  any  such  county  collect  by  ad  valorem  tax  in 
the  county  or  in  any  district  or  subdivision  of  the  county, 
for  the  purpose  of  extending  the  term  beyond  six  months, 
more  than  the  proportionate  part  of  the  school  budget  for 
the  said  county  or  the  said  subdivision  thereof,  which  the  ad- 
ditional term  bears  to  the  six  months  term. 

If  this  provision  had  been  adopted,  it  would  have  limited  tax  levy  and 
expenditure  for  support  of  the  extended  term  to  an  exactly  proportional 
relation  to  that  of  the  six  months  term.  This,  however,  was  not  adopted. 
Section  13  of  the  Hancock  Act  as  finally  passed  is  as  follows: 

That  all  the  provisions  of  this  act,  including  the  determina- 
tion of  the  number  of  pupils  per  teacher  in  elementary  and 
high  schools  and  including  the  salary  schedule  of  teachers  in 
the  six  months  school  term  shall  be  applicable,  as  nearly  as 
may  be,  to  any  additional  school  term  beyond  the  six  months 
term  which  may  be  provided  and  maintained  by  the  several 
counties  of  the  State,  or  by  any  special  tax  districts  in  any 
counties. 

It  will  be  seen  that  bringing  the  tax  levy  and  the  expenditure  for  the 
extended  term  into  exact  harmony  with  that  for  the  six  months  term  is  not 
an  absolute  requirement,  but  this  must  be  done  "as  nearly  as  may  be".  The 
obligation  rests  upon  all  officials  to  make  every  reasonable  eff"ort  to  ac- 
complish this  result  and  especially  as  to  the  number  of  teachers  and  salary 
schedule.  Here  there  should  be  exercised  good  business  judgment  and 
proper  discretion  on  the  part  of  local  school  officials  and  the  county  board 
of  education  in  asking  for  a  tax  levy  for  the  extended  term,  whether  pro- 
vided by  a  district  or  a  county-wide  levy.  In  making  the  request  for  the 
special  tax  levy,  either  for  a  district  or  the  county  as  a  whole,  they  should 
be  prepared  to  show  the  necessity  for  additional  teachers  or  supplements 
for  teachers'  salaries  in  excess  of  those  allowed  in  the  six  months  budget. 
No  doubt  this  may  be  done  in  many  cases  where  teachers  of  music,  of  home 
economics,  of  agriculture  and  of  physical  education  are  desired,  but  are 
not  included  in  the  six  months  budget.  I  use  these  simply  as  illustrations. 
Although  the  submission  of  a  budget  for  the  extended  term  seems  not  to  be 
required  by  the  act,  yet  the  facts  with  respect  to  the  need  for  expenditure 
of  special  tax  money  and  the  good  faith  and  reasonable  effort  made  to 
comply  with  the  "as  nearly  as  may  be"  of  section  13  can,  no  doubt,  best  be 
shown  by  the  preparation  and  submission  of  such  budget. 

From  its  inclusion  of  the  expression,  "as  nearly  as  may  be",  in  section 
13,  the  General  Assembly  evidently  intended  to  place  some  degree  of  dis- 
cretion in  local  and  county  officials.  The  power  thus  given  is  not  to  be 
exercised  arbitrarily,  but  in  an  earnest  effort  to  maintain  an  adequate 
school  system  in  accordance  with  the  standards  of  economy  set  up  in  the 
act. 

In  the  first  instance,  the  problem  is  one  for  conference  and  discussion  be- 
tween the  members  of  the  board  of  education  and  of  the  board  of  county 
commissioners.  If  upon  a  consideration  of  the  facts  or  an  examination  of 
the  budget  for  the  extended  term,  the  board  of  county  commissioners  find 
that  no  adequate  effort  has  been  made  to  limit  the  request  for  a  tax  levy 
in  accordance  with  the  requirements  of  section  13,  they  would  have  the  right 
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to  proceed  with  the  making  of  such  a  levy  as  will  conform  thereto.  In 
case  of  such  disagreement,  the  board  of  education  may  appeal  to  the  courts, 
for  there,  only,  may  it  be  authoritatively  determined  whether  the  statute 
has  been  obeyed,  or  whether  there  has  been  an  abuse  of  power  on  the  part 
of  either  board. 


Tax  Certificates — Foreclosure  Procedure 

5  July,  1929. 

In  your  letter  of  July  1  you  propounded  certain  questions  to  this  office 
which  are  stated,  with  the  answers  appended  thereto. 

(1)  If  it  is  not  necessary  to  make  lien  holders  of  record  parties  to  fore- 
closure suits  by  a  personal  service,  is  good  title  conveyed  by  foreclosure  con- 
summated before  March  16,  1929,  without  the  lien  holders  of  record  at  that 
time  having  been  served  personally  with  summons?  If  so,  is  the  statute 
constitutional  in  the  respect? 

(A)  Previous  to  March  16,  1929,  the  statute  required  that  all  lien 
holders,  or  those  having  an  interest  or  claim  in  the  land,  which  fact  is  dis- 
closed by  the  records  at  the  time  of  filing  of  the  complaint  in  the  action, 
must  have  been  made  parties  if  the  action  had  been  finally  disposed  of  in 
such  way  that  the  land  had  been  sold  and  report  made  and  confirmed,  re- 
gardless of  any  provision  in  the  act  of  1929.  In  other  words,  we  think  the 
act  of  1929,  prescribing  the  method  of  service  upon  parties,  could  not  cure 
such  defect  in  proceedings  instituted  under  the  act  of  1927  and  carried  to 
completion  before  the  ratification  of  the  acts  of  1929. 

(2)  In  suits  instituted  before  March  16,  1929,  but  not  consummated 
before  that  date  wherein  lien  holders  of  record  have  not  been  made  parties, 
can  good  title  be  conveyed  as  against  them?  If  so,  is  the  statute  constitu- 
tional in  this  respect. 

(A)  If  lien  holders  of  record  have  not  been  made  parties  in  proceed- 
ings instituted  under  the  act  of  1927,  it  becomes  necessary  to  apply  the 
provisions  of  the  act  of  1929  to  this  situation  and  adopt  the  procedure  pro- 
vided in  chapter  334,  Public  Laws  of  1929,  in  such  way  as  to  give  these 
parties  notice  by  advertisement  required  in  section  2  of  that  act. 

(3)  The  act  of  1929  repeals  certain  sections  of  the  Consolidated  Statutes 
relating  to  foreclosure  of  certificates  of  sale  and  substitutes  other  provis- 
ions, one  of  which  is  that  unless  suit  to  foreclose  certificates  is  brought  by 
December  1,  1929,  holders  of  certificates  shall  bring  suit  to  foreclose  within 
eighteen  months.  Presumably  they  are  barred  from  bringing  suit  after 
that  time.  However,  the  act  does  not  repeal  section  7990  of  Consolidated 
Statutes.  In  view  of  New  Hanover  County  v.  Whitman,  190  N.  C,  332, 
is  the  county  or  individual  ever  barred  from  bringing  action  under  7990? 
If  so,  when? 

(A)  We  find  nothing  in  the  acts  of  1929  which  requires  a  reversal  of 
the  previous  ruling  of  this  office,  that  the  only  remedy  provided  for  counties 
and  municipalities  in  the  enforcement  of  tax  liens  is  that  of  the  act  of 
1927.  This  was  an  application  of  the  declaration  of  chapter  221,  Public 
Laws  of  1927: 
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And  this  shall  constitute  his  sole  right  and  only  remedy  to 
foreclose  the  same. 

The  question  is  far  from  being  free  from  doubt,  but  the  acts  of  1927 
were  evidently  intended  to  be  taken  as  a  whole  and  as  a  substitute  for  all 
former  methods  of  enforcing  the  lien  of  taxes. 


Taxes — Error — Refund 

12  July,  1929. 

In  your  letter  of  July  10  you  present  two  question  to  this  office. 

1.  Without  repeating  the  first  question  in  full,  it  is  sufficient  to  say  in 
answer  that  where  patrons  of  a  school  are  located  in  a  special  taxing  district 
with  their  property  paying  taxes  for  the  support  of  the  school,  they  can 
claim  no  right  to  the  refund  of  these  special  school  taxes  because  the  school 
of  that  district  was  so  crowded  that  their  children  had  to  be  sent  to  another 
district,  though  they  were  required  to  pay  tuition.  Since  the  act  of  1929, 
this  tuition  could  not  be  required,  and  it  is  doubtful  under  the  old  law 
whether  under  such  conditions  it  could  be. 

2.  During  the  years  1924,  1925,  1926  and  1927,  a  taxpayer  paid  taxes 
on  the  same  property  in  two  townships,  though,  of  course,  there  was  only 
one  tract  involved.  This  was  double  taxation.  He  has  asked  the  board 
of  county  commissioners  for  a  refund  of  that  pai't  of  the  taxes  paid  in 
error.  There  was,  necessarily,  neglect  on  the  pai't  of  the  taxpayer  in  per- 
mitting this  condition  to  continue  so  long.  We  think,  therefore,  that  the 
county  commissioners  should  refund  these  erroneous  taxes  paid  for  three 
years  before  the  discovery  of 'the  error.  The  claim  for  this  refund  is  like 
any  other  financial  claim  presented  to  the  board  of  commissioners  and  so 
should  be  paid  out  of  the  general  fund  after  it  is  allowed  by  the  county 
commissioners. 


Taxes  Unlisted — Penalty 

6  July,  1929. 

It  appears  from  conversation  with  Mr.  Z.  A.  Rochelle,  County  Accountant 
at  Durham,  that  the  letter  of  this  office  to  you  of  June  8  has  been  some- 
what misinterpreted  by  the  Durham  County  officials.  That  letter  was  in- 
tended to  deal  with  the  machinery  and  procedure  for  the  imposition  of  the 
25%  penalty  for  failure  to  list  taxes.  It  was  not  intended  to  hold  that 
the  authority  to  impose  the  penalty  does  not  exist. 

By  section  73  of  the  Machinery  Act  it  is  made  the  duty  of  the  chairman 
of  the  board  of  county  commissioners  to  examine  the  tax  list  from  each 
township  for  the  previous  year  and  from  that  determine  whether  the  pro- 
perty has  been  omitted  and  to  take  action  to  impose  the  penalty,  subject, 
of  course,  to  the  right  of  the  property  owner  to  procure  remission  of  this 
penalty  upon  satisfactory  showing  to  the  board  of  county  commissioners  by 
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the  first  Monday  in  October.  No  time  is  set  out  in  the  statute  when  this  is 
to  be  done  by  the  chairman  of  the  board. 

The  concluding  paragraph  of  the  letter  of  June  8  calls  attention  to  the 
fact  that  there  is  no  authorization  for  a  general  order  by  the  board  of 
county  commissioners  directing  the  tax  supervisors  or  list-takers  to  add 
this  additional  penalty. 

The  examination  by  the  chairman  of  the  tax  list  may  take  place  at  such 
reasonable  and  proper  time  as  he  may  determine.  I  am  of  opinion  that 
such  examination  for  this  purpose  immediately  after  July  1  would  be 
reasonable.  It  is  for  him  to  give  sufficient  attention  to  the  matter  to  take 
the  action  himself  under  the  statute.  Of  course,  in  doing  this,  the  work 
of  the  supervisor  and  tax  listers  in  reporting  those  who  had  not  listed  would 
serve  as  a  guide  to  him. 

I  think  this  not  a  discretionary  matter  with  the  chairman  of  the  board, 
but  the  statute  directs  that  he  perform  the  specific  duty.  He,  of  course, 
will  exercise  his  good  judgment  as  to  when  he  will  make  the  oxamination. 
When  he  has  done  this  he  can,  of  course,  direct  the  tax  supervisor  or  other 
officials  to  make  the  actual  entries  with  respect  to  the  properties  upon  which 
the  25%  penalty  is  to  be  entered.  Unquestionably,  the  right  to  impose 
the  25%  penalty  exists.  I  am  simply  trying  hei'e  to  set  out  the  procedure 
by  which  the  action  is  to  be  taken. 

Of  course,  the  imposition  of  the  25%  penalty  is  subject  to  the  power  of 
the  board  of  commissioners  to  remit  it  upon  satisfactory  showing  or  reason- 
able excuse  by  the  first  Monday  in  October. 


World  War  Veteran — Compensation — Exemption 

31  July,  1929. 

In  your  letter  of  July  30,  you  inquire  whether  or  not  a  guardian  for  a 
disabled  soldier  should  list  for  taxation  real  estate  notes  held  by  him,  when 
the  original  source  of  this  money  was  compensation  and  insurance,  under 
the  Veterans  Funds  Provisions  of  the  United  State  statute. 

We  answer — No.  This  property  is  exempt  from  all  taxation  by  the  Fed- 
eral Statute,  itself. 


Gasoline  Tax  Act  of  1929 — Interpretation 

12  August,  1929. 

We  have  received  your  of  August  12,  enclosing  letter  from  Mr.  Masslich 
to  you,  dated  August  8,  1929. 

Whatever  Mr.  Masslich  says  in  regard  to  the  interpretation  of  a  particu- 
lar statute  is  always  to  be  given  great  weight.  We  have,  therefore,  read 
his  letter  with  much  interest.  We  do  not  understand,  though,  why  he  did 
not  see  that  our  letter  of  April  29  to  Mr.  W.  F.  Carter,  Mount  Airy,  was 
not  a  definite  determination  of  the  question  that  the  10%  limit  of  section  4 
of  the  recent  Gasoline  Tax  Act,  chapter  40,  P.  L.,  1929,  did  not  apply  to 
the  debt  service  levy,  after  the  funds  provided  by  the  act  should  be  applied 
by  the  Highway  Commission,  upon  the  request  of  the  county  commissioners, 
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to  the  debt  service  fund  of  the  county.  We  certainly  intended  to  be  definite 
in  that  regard,  whether  the  opinion  itself  was  erroneous.  Of  course,  the 
letter  itself  was  to  be  interpreted  in  connection  with  Mr.  Carter's  letter. 
To  that  extent,  there  may  have  been  obscurities  in  it,  for  persons  who  read 
the  opinion  only. 

There  were  two  reasons  given  in  the  letter  why  this  limit  of  ten  per 
cent  did  not  apply  to  taxation  for  debt  service,  while  it  did  apply  to  taxa- 
tion for  road  purposes: 

1.  Because  the  General  Assembly,  in  chapter  40,  used  terms  in  describ- 
ing the  two  funds,  which  rendered  it  necessary  to  interpret  chapter  40  in 
connection  with  chapter  146  P.  L.,  1927,  the  County  Fiscal  Control  Act; 

2.  The  levy  of  taxes  for  road  purposes,  generally,  was  limited  only  by 
the  act  permitting  the  levy.  There  might  be,  therefore,  a  margin  between 
th  authority  to  levy  and  the  actual  levy,  which  would  result  in  an  increased 
burden  of  taxation,  notwithstanding  the  allocation  of  funds  to  counties  for 
road  purposes.  Therefore,  the  General  Assembly  imposed  a  ten  per  cent 
limit  directly  to  the  levy  of  taxes  for  road  purposes  for  the  good  and 
sufficient  reason  that  they  wished  this  additional  gasoline  tax  to  be  a  tax 
reduction  measure,  not  simply  in  name,  but  in  actual  results. 

A  third  reason  may  be  given  for  limiting  this  restriction  to  road  purposes 
and  not  extending  to  debt  service,  as  follows: 

In  section  4  of  the  act,  the  General  Assembly  confined  its  restraint  upon 
the  county  strictly  to  the  levy  for  county  road  purposes.  In  that  section  it 
is  dealing  specifically  with  this  particular  object  for  which  taxes  should  be 
levied.  It  attached  the  ten  per  cent  limit  there  and  did  not  attach  it  to 
sub  section  (d)  of  section  6,  which  permits  the  fund  to  be  used  in  the  re- 
duction of  the  levy  of  taxes  for  debt  service.  To  carry  this  limit,  there- 
fore, from  section  4  to  section  6  would  be  incorporating  in  the  act,  itself, 
something  which  the  General  Assembly  did  not  intend,  according  to  all 
the  rules  of  construction  and  interpretation  laid  down  by  the  text  books 
and  decisions  of  the  court.  Indeed,  the  General  Assembly  went  further, 
in  sub  section  (d),  than  it  did  in  section  4,  because  it  requires,  in  express 
terms,  that  when  the  Board  of  Commissioners  exercise  this  option  and  re- 
quest, before  the  first  day  of  July,  that  the  sum  should  be  allocated  to  them 
for  that  year  to  be  devoted  to  debt  service,  then  the  amount  so  allocated  is 
to  be  deducted,  absolutely,  from  the  debt  service  levy,  without  any  permis- 
sion to  extend  the  levy  to  ten  per  cent  in  excess  of  the  amount  necessary  to 
be  levied  after  the  allocation  is  provided  for. 

For  this  reason,  we  think  that  the  limit  was  never  intended  by  the  Legis- 
lature to  apply  to  the  levy  for  road  purposes,  unless  the  sum  derived  from 
the  State  was  used  for  road  purposes,  under  chapter  40.  In  other  words, 
it  is  not  a  general  prohibition  not  to  exceed  ten  per  cent  beyond  the  levy  of 
1928,  but  a  prohibition  attached,  strictly,  to  the  gift  from  the  State  to  the 
county  for  road  purposes. 

We  trust  we  have  made  the  ruling  definite  and  clear,  as  far  as  it  may  be 
so  made. 

Of  course,  we  understand  that  the  method  by  which  these  funds — both 
debt  service  fund  and  road  purposes — are  expended  is  set  out  in  section  6 
of  the  act. 


biennial  report  of  the  attorney  general  269 

Tax  Certificates — Foreclosure— Eighteen  Months  Bar 

9   October,   1929. 

The  letter  of  Mr.  Ben  O.  Jones,  County  Accountant,  to  you  has  been  con- 
sidered by  us.     He  propounds  this  question,  stated  in  his  own  words: 

Suppose  a  taxpayer  was  to  call  in  and  ask  to  be  allowed  to 
pay  his  delinquent  taxes  in  partial  payments,  and  the  ar- 
rangement should  meet  with  the  approval  of  the  County  Com- 
missioners. Could  he  sign  a  waiver  with  reference  to  the 
Statute  of  Limitations  that  would  protect  the  county  in  the 
event  it  was  necessary  for  the  county  to  proceed  with  a  suit 
after  December  1,  1929? 

Previous  to  the  meeting  of  the  General  Assembly  of  1929,  this  office  had 
held  that  the  eighteen  months  provision,  which  was  applicable  to  counties 
and  municipalities  only,  was  jurisdictional  in  the  sense  that  an  action  had 
to  be  brought  within  the  eighteen  months  time  or  else  a  defense  that  it  had 
not  been  so  brought  would  defeat  it  absolutely.  This  ruling  expressly 
held  that  the  eighteen  months  was  not  a  Statute  of  Limitations,  but  was  a 
complete  bar  to  the  action — a  bar  in  such  sense  that  it  needed  not  to  be 
formally  pleaded  in  the  answer. 

A  bill  was  drawn  at  the  session  of  the  General  Assembly  of  1929,  which 
proposed  to  do  away  with  this  difficulty  and  make  a  uniform  Statute  of 
Limitations  strictly  of  three  years.  In  the  course  of  its  passage  through 
the  General  Assembly,  that  body  refused  to  adopt  this  principle,  but,  in- 
stead, made  the  eighteen  months  provision,  in  its  jurisdictional  form,  ap- 
plicable to  all  certificates  held  either  by  a  county,  municipality  or  in- 
dividual. Under  such  circumstances,  we  think  that  a  waiver  simply  of  the 
eighteen  months  provision  would  not  be  effective.  Consequently,  it  would 
not  be  safe  to  enter  into  it. 

We  must  not  be  understood  as  holding,  in  any  way,  that  the  Board  of 
County  Commissioners  could  not,  if  they  chose,  allow  delinquent  taxpayers 
to  pay  their  taxes  in  installments  from  time  to  time  within  the  period 
fixed  by  the  General  Assembly,  when  action  upon  the  certificates  must  be 
brought. 


Tax  Certificates — Foreclosure — Eighteen  Months  Bar 

28  October,  1929. 

We  have  rendered  quite  a  number  of  opinions  on  the  subject  which  seems 
of  interest  to  the  county  official,  whose  letter  you  quote  in  yours  of  Oc- 
tober 28. 

No  one,  other  than  the  Supreme  Court  of  the  State,  can  speak  authori- 
tatively upon  questions  of  this  character. 

Soon  after  the  enactment  of  the  tax  sales  act  of  1927,  chapter  221,  Public 
Laws,  1927,  this  office  held  that  C.  S.  section  7990  had  been  modified  by 
the  declaration  of  the  act  of  1927  that  the  foreclosure  of  the  certificate  of 
sale  should  be  an  exclusive  remedy.  Admitting  that  the  question  is  a 
difficult  one,  yet  we  do  not  find  it  necessary  to  re-state  our  reasons  for  that 
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view.  The  General  Assembly  of  1929  took  no  steps  to  abrogate  or  modify, 
in  any  way,  the  ruling  upon  that  point.  If  that  ruling  was  correct,  and 
we  think  it  was,  then  it  may  be  there  are  quite  a  number  of  outstanding  tax 
certificates  which  have  been  barred  by  the  application  of  chapter  211  to 
all  such  certificates  after  May  1,  1928.  See  section  5  of  that  chapter. 
Whether  or  not  these  actions  have  been  barred  depends  upon  the  circum- 
stances of  each  case,  and  it  is  quite  probable  that,  without  pleading  this 
defence,  after  the  notice  given  to  the  defendant,  required  by  the  act  of  1929, 
the  court  would  adjudge  the  land  subject  to  the  lien  of  all  outstanding 
sales  certificates.  It  is  evident  from  this,  that  we  do  not  think  that  counties 
and  municipalities  would  have  C.  S.  section  7990  to  fall  back  on,  in  the 
event  the  time  limit  of  December  1,  1929,  should  slip  by;  nevertheless,  the 
courts  are  open  to  determine  that  very  question  and  they  may  determine 
otherwise. 


School  Elections — Expenses 

18  October,  1929. 

I  am  in  receipt  of  your  letter  of  October  16  in  which  you  ask  if  there 

has  been  any  change  in  law  requiring  payment  of  expenses  of  special  school 
tax  elections  out  of  school  fund  of  the  county. 

In  your  letter  you  refer  to  C,  S.  5527,  which  is  evidently  reference  to 
second  volume  of  Consolidated  Statutes.  The  reference  should  be  to  C.  S. 
5641,  the  section  having  been  renumbered  since  volume  two.  I  am  of 
opinion  that  the  provisions  of  that  section  requiring  payment  of  these  ex- 
penses out  of  school  fund  are  still  in  force  and  have  not  been  changed  by 
the  legislation  of  1929. 


Taxation — Undervaluation 

16  November,   1929. 

In  your  letter  of  November  14,  you  request  us  to  advise  what  steps  the 
county  commissioners  would  take,  if  they  are  of  the  opinion  that  a  tax- 
payer has  failed  to  return  his  personal  property  at  its  true  value. 

As  the  Machinery  Act  of  1927  is  still  in  force,  the  board  should  act  under 
section  72  of  that  law.  The  procedure  is  to  notify  the  taxpayer  that  in  list- 
ing his  taxes  he  has  undervalued  certain  articles  of  personal  property  and 
that  he  must  appear  before  the  board  at  a  date  specified  in  the  order  to 
show  cause  why  the  valuation,  as  returned  by  him,  should  not  be  increased. 
If  the  board,  upon  its  investigation,  finds  that  the  personal  property  has 
been  improperly  valued  and  fixes  the  value  greater  than  the  return  of  the 
taxpayer  shows,  they  should  direct  the  necessary  changes  to  be  made  in  the 
tax  list  and  enter  the  same  upon  the  list.  They  could  not  arbitrarily,  with- 
out notice,  direct  the  increase  in  value  in  the  property. 
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Tax  Certificates — Purchase 

29  November  1929. 

In  your  letter  of  November  27  you  state  that  there  are  several  counties 
in  the  State  that  have  on  hand  a  lai'ge  number  of  1928  tax  sales  certificates 
and  are  very  anxious  to  convert  them  into  cash,  as  it  is  hard  to  borrow 
money  now.  A  concern  has  offered  to  purchase  these  certificates  outright 
for  their  face  value,  and  the  accrued  interest,  if  the  county  would  pay  6% 
commission  to  the  party  who  makes  the  sale.  You  inquire  whether  or  not 
this  can  be  legally  done. 

We  think  not.  Conditions,  however,  may  be  such  locally  as  to  justify  the 
board  of  county  commissioners  in  making  this  arrangement  in  order  to 
protect  themselves  from  what  appears  to  be  loss  in  making  the  sales.  If 
they  should  adopt  the  plan,  then,  they  should  do  so,  reciting  the  facts  upon 
their  minutes,  and  trusting  to  Providence  for  the  result. 


Taxation — Correction  of  Return 

5  December,  1929. 

In  a  recent  letter  you  state  that  some  corporation  failed  to  file  a  local 

tax  return  for  some  preceding  years,  but  that  county  officials  made  an 
appraisal  of  the  property  upon  a  return  for  the  company.  You  ask  if, 
under  such  circumstances,  the  county  commissioners  may  now  assess  pen- 
alty for  failure  to  make  the  return. 

I  think  not.  Action  of  the  commissioners  in  putting  on  the  tax  list  the 
return  as  made  by  some  official  under  requirement  from  them,  or  other- 
wise, would  be  construed  as  acceptance  of  such  return  as  being  made  for 
the  delinquent  company. 


Taxation — Correction  of  Error 

27    January,    1930. 

In  your  letter  of  January  27  you  ask  the  opinion  of  this  office  as  to 
what  action  a  board  of  county  commissioners  may  take  in  correcting-  the 
valuation  of  property  where  it  is  apparent  that  "an  error  was  made". 

Generally  speaking,  the  right  to  make  a  correction  or  change  in  years 
other  than  the  year  of  the  assessment  is  limited  by  sections  50^,4  and  52 
of  the  Machinery  Act  of  1927  with  respect  to  years  preceding  1930.  For 
1930,  the  matter  is  regulated  by  section  523,  sub  sections  8  (a),  (b),  (c), 
(d)  and  (e)  of  the  Machinery  Act.  It  will  be  seen  that  this  latter  is 
somewhat  broader  and  more  extensive  than  the  preceding  law.  However, 
it  is  not  broad  enough  here  to  justify  anything  in  the  nature  of  a  re- 
assessment. 

Sub  section  8  (a)  of  523  of  the  act  of  1929,  which  goes  into  effect  March 
1,  1930,  permits  correction  "where  clerical  errors  have  occurred  in  the 
making  out  and  transcribing  of  the  tax  list  and  assessment  rolls".     I  think 
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that  correction  for  preceding  years  may  be  made  under  similar  circum- 
stances. I  think  that  no  particular  statutory  provision  is  necessary  to 
permit  the  correction  of  a  clerical  error. 

It  does  not  appear  from  your  letter  what  particular  "error"  may  have 
occurred  in  the  case  submitted  to  you.  If  it  be  simply  a  case  where  the 
land  was  assessed  at  more  than  its  value  and  the  commissioners  now  realize 
that  such  was  the  case,  although  they  may  be  willing  to  make  a  correction, 
I  am  of  opinion  that  they  do  not  have  such  authority.  The  statute  pro- 
vided a  method  by  which,  when  the  land  was  assessed  at  too  high  a  value, 
the  owner  might  procure  a  review.  Where  the  owner  does  not  pursue  this 
remedy,  provided  by  statute,  in  the  time  as  therein  set  out,  the  commission- 
ers would  be  without  authority  to  review  the  assessment  at  this  time. 


Clerk  Superior  Court — Commissions 

14  February,  1930. 

A  Clerk  of  a  Superior  Court  would  be  entitled,  under  C.  S.  3903  to  com- 
missions on  stenographers  fees  collected  under  C.  S.  1461.  It  may  be  other- 
wise in  counties  where  there  is  a  special  act  providing  for  stenographers. 
The  Clerk  is  not  entitled  to  commissions  on  jurors  tax  fees  under  C.  S., 
section  1229,  as  the  duty  of  collecting  those  taxes  is  specifically  imposed 
upon  sheriffs  and  not  upon  a  clerk  of  the  Court. 


Clerk  Superior  Court — Fees 

15  February,  1930. 

A  clerk  of  the  Superior  Court  is  not  entitled,  under  C.  S.  3903,  to  com- 
missions on  stenographer's  fees  collected  under  C.  S.  1561,  because  those 
fees  constitute  part  of  the  judgment  of  the  court.  It  may  be  otherwise  in 
counties  where  there  is  a  special  act  providing  for  stenographers.  We  are 
not  informed  as  to  this. 

The  clerk  is  not  entitled  to  commissions  on  juror's  tax  fees,  under  C.  S. 
1229,  as  the  duty  to  collect  those  taxes  is  specifically  imposed  upon  sheriffs 
and  not  upon  clerks  of  the  court. 


Taxation — Correction  of  Error 

14  March,  1930. 

I  am  in  receipt  of  your  letter  of  March  13,  enclosing  copy  of  certificate 
filed  by  appraisers  with  respect  to  assessment  of  certain  lands,  as  follows: 

To  Whom  It  May  Concern: 

This  is  to  ce.^.-tify  that  I  acted  as  one  of  the  property  ap- 
praisers in  1920  and  1923,  and  upon  investigation  I  find  that 
there  there  is  error  in  the  assessment  of  the  land  of  J.  C. 
and  J.  R.  Williamson  and  the  Williamson  &  Brown  Land  & 
Lumber  Company,  in  that  it  was  not  intended  by  the  apprais- 
ers to  place  the  valuation  upon  said  property  which  appears 
upon  the  books. 
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You  ask  if  under  such  certificate  the  county  commissioners  would  have 
the  right  to  correct  error  in  assessment  as  indicated.  I  am  of  opinion  that 
the  certificate  shows  error  sufficiently  to  justify  such  action  by  the  county 
commissioners  upon  their  finding  in  accordance  with  the  certificate. 


County  Board — Unlisted  Taxes 

5  April,  1930. 

"Several  inquiries  have  reached  this  office  with  respect  to  how  property 
shall  be  placed  on  tax  books  where  it  has  not  been  listed  by  the  owner  or 
his  agent.  I,  therefore,  write  you  on  the  subject  so  that  you  may  send 
copy  of  the  letter  to  inquiring  county  officials. 

By  section  507,  Machinery  Act  of  1929,  every  person  owning  property  in 
the  State  is  required  to  list  it  at  the  appropriate  place.  Of  course,  this 
requirement  applies  to  those  holding  property  for  others  as  well  as  to  those 
having  actual  ownership. 

By  section  508,  females  or  non-residents  of  the  township  where  the 
property  is  situated,  and  persons  physically  unable  to  attend,  may  appoint 
agents  for  the  purpose  of  listing  their  property. 

However,  there  are  some  who  neglect  or  refuse  to  perform  this  duty. 
It  becomes  important,  then,  that  the  property  of  such  persons  so  failing  or 
refusing  shall  be  placed  on  the  tax  books  in  accordance  with  the  statute, 
so  that  such  listing  may  be  properly  done  and  so  as  to  support  a  sale  of 
real  property  for  taxes  should  they  not  be  paid.  This  is  regulated  by 
section  521  of  the  Machinery  Act.  Substantially  similar  provisions  have 
been  in  previous  Machinery  Acts,  that  for  1927  being  in  section  73  thereof. 
This  duty  is  further  emphasized  by  section  523  (7)  of  the  present  Revenue 
Act. 

I  quote  section  521    (1)  : 

The  Chairman  of  the  Board  of  County  Commissioners  and 
the  County  Supervisor  of  Taxation  shall  examine  the  tax 
lists  and  assessment  roll  for  each  township  for  the  current 
year  and  the  preceding  year  and  shall  enter  in  said  lists  and 
on  said  assessment  roll  or  scroll  a  description  of  all  property 
not  listed,  the  nams  of  the  owner  or  occupant  thereof,  and 
the  value  of  the  same. 

The  details  with  respect  to  getting  this  property  on  the  lists  and  the 
assessment  thereof  are  as  set  out  in  various  sub  sections  of  section  521. 

It  appears  that  in  some  places  it  has  been  the  custom  of  tax  listers  to 
carry  forward  real  property  from  the  preceding  year  to  the  tax  list  of  the 
current  year,  where  the  owner  does  not  perform  his  duty  by  actually  list- 
ing it  on  the  form  prescribed.  This  should  not  be  done.  When  the  re- 
ports from  the  several  townships  come  in  to  the  county  commissioners,  the 
list-takers  should  aid  the  chairman  of  the  board  of  county  commissioners 
and  the  county  supervisor  of  taxation  in  ascertaining  what  property  has 
not  been  listed.       In  accordance  with  section  521    (1)    quoted  above,  the 
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chairman  of  the  board  of  county  commissioners  and  the  county  supervisor 
of  taxation  should  then  make  out  a  list  for  each  owner  and  the  process  of 
putting  this  on  the  tax  books  should  be  completed  as  set  out  in  said  section. 


County  Advisory  Commission — Sale  Mandatory 

26  April,  1930. 

Your  letter  of  April  25  received.  Under  section  304,  Fiscal  Code  for 
County  Officers,  section  4  of  chapter  213,  Public  Laws  of  1927,  the  sheriff 
is  directed  to  make  report  to  the  board  of  commissioners  on  the  first  Mon- 
day in  May  of  uncollected  taxes  for  the  current  year,  "and  the  county 
commissioners  shall  thereupon  order  sale  of  all  land  for  taxes  where  the 
taxes  have  not  been  paid,  to  be  made  on  the  first  Monday  in  June".  There 
is  the  further  provision  at  the  end  of  this  section:  "Sale  of  land  for  taxes 
shall  be  made  upon  the  day  ordered  by  the  Court:  Provided,  that  the  sale 
may  be  continued  from  day  to  day  until  completed". 

Here  are  the  direct  provisions  of  the  law  on  the  subject.  I  do  not  feel 
at  liberty  to  advise  that  public  officers  have  the  right  to  act  otherwise  than 
as  directed  by  statute.  The  construction  of  this  particular  section  has 
never  been  before  the  Supreme  Court.  It  would  seem  that  it  cannot  be 
construed  to  mean  anything  other  than  what  it  says,  that  is,  that  the  sale 
must  be  ordered  in  May,  and  take  place  in  June.  It  maye  be,  of  course, 
that  a  sale  at  a  later  day  would  support  action  for  foreclosure  of  a  tax 
sale  certificate. 

This  office  has  uniformly  advised  officers  to  follow  the  directory  provisions 
of  statutes  in  performing  their  duties. 


Tax  Sales — Sheriffs  Commissions 

9   May,   1930. 

I  am  in  receipt  of  your  letter  of  May  8.  You  quote  from  section  1  of 
chapter  204,  Public  Laws  of  1929 :  "The  certificate  of  sale  shall  bear  interest 
at  the  rate  of  12%  per  annum  on  the  entire  amount  of  taxes  and  the 
sheriff's  costs  over  a  period  of  twelve  months".  Upon  this  you  inquire 
whether,  when  the  sheriff  is  on  a  fee  basis,  the  commissioners  should  pay 
him  his  fees  upon  the  proper  execution  and  delivery  of  the  certificate,  or 
wait  until  forclosure  suit  has  been  completed. 

Under  C.  S.  8015,  if  no  one  bids  the  amount  of  the  taxes,  costs  and  ex- 
penses of  sale,  the  county,  city  or  town  shall  be  deemed  the  purchaser. 
C.  S.  8009  provides  the  fees  which  the  sheriff  is  to  receive  for  the  various 
services  performed  in  conducting  land  sales.  I  am  of  opinion  that  where 
the  sheriff  is  on  fees,  he  is  entitled  to  receive  them  in  the  usual  way  in 
which  the  county  pays  for  services  rendered  by  the  sheriff.  He  would  render 
his  statement  for  these  fees  as  he  would  others  for  services  performed  for 
the  county,  and  when  it  has  been  properly  passed  on  and  audited  by  the 
board  of  county  commissioners,  he  would  be  entitled  to  receive  his  com- 
pensation without  waiting  completion  of  the  foreclosure  suit. 


biennial  report  op  the  attorney  general  275 

Taxation — Penalties 

9  May,  1930. 

Your  letter  of  May  8  received.  Section  805,  Machinery  Act  of  1929, 
provides  for  penalties  for  delayed  payment  of  taxes,  the  highest  rate  ap- 
plicable being  that  of  4%  w^here  payment  is  made  after  the  first  day  of 
May  and  on  or  before  the  first  day  of  June.  No  provision  is  made  for 
such  penalty  on  account  of  delayed  payment  after  the  first  day  of  June. 
This  is,  no  doubt,  because  by  section  4,  chapter  213,  Public  Laws  of  1927, 
county  commissioners  are  directed  to  order  sale  of  land  for  taxes  on  the 
first  Monday  in  May,  the  sale  to  take  place  on  the  first  Monday  in  June. 

Section  1  of  chapter  204,  Public  Laws  of  1929,  provides  that  certificates 
of  sale  shall  bear  interest  at  the  rate  of  12%  per  annum  for  the  first  year 
"from  the  date  of  sale",  and  thereafter  at  the  rate  of  8%  per  annum  until 
paid.  It  is  evident,  then,  that  no  penalty  or  interest  is  imposed  or  charge- 
able between  June  2  and  the  date  of  sale.  Therefore,  if  the  sale  is  post- 
poned to  a  date  later  than  the  first  Monday  in  June,  the  delinquent  taxes 
will  not  begin  to  bear  interest  at  the  rate  of  12%  per  annum  until  the  date 
of  such  sale. 


Special  School  Districts — Audit 

20  May,  1930. 
In  your  letter  of  May  19  you  ask  if  chapter  201,  Public  Laws  of  1929, 
with  respect  to  approval  of  auditors  by  your  office,  applies  to  special  charter 
school  districts.     I  think  not. 


OPINIONS  TO  DEPARTMENT  OF  CONSERVATION 
AND  DEVELOPMENT 


Game  Law — Hunters  License 

5  December,  1928. 

Mr.  Asa  Bird  Gardiner's  contention  in  regard  to  the  hunting  license  im- 
posed upon  a  non-resident  of  the  State  is  clearly  wrong.  The  State's  au- 
thority to  levy  a  greater  license  tax  upon  hunters  coming  from  without  the 
State  than  upon  those  within  the  State  is  based  upon  the  principle  that 
wild  game  within  the  limits  of  the  State  belong  to  the  people  of  the  State. 
They  could,  therefore,  prohibit  non-residents  from  hunting  at  all  in  the 
State,  and  this  being  true,  they  can  make  the  license  tax  upon  a  non- 
resident greater  than  that  upon  a  resident. 


Game  Law — County  License — Refund 

15  May,  1929. 

It  appears  that  the  Board  of  Commissioners  of  the  county  of  Robeson, 
under  authority  contained  in  a  recent  act  of  the  Legislature,  by  resolution 
properly  entered  upon  its  minutes,  put  Robeson  County  under  the  County 
Angler's  Act. 

On  May  6th,  this  Board  rescinded  its  order.  The  necessary  effect  of 
coming  under  the  County  Angler's  Act  was  to  require  a  license  to  be 
taken  out  by  all  anglers  in  that  county,  when  they  were  over  sixteen  years 
of  age.  The  amount  of  the  annual  license  fee  is  $1.10.  The  daily  permit 
is  50c. 

It  appears  that  in  the  interval  of  time  between  the  adoption  of  this  reso- 
lution and  its  rescinding,  licenses  were  issued  to  those  proposing  to  fish 
in  Robeson  County.  These  fees  were,  under  the  statute,  turned  over  to 
your  Board  for  the  purposes  described  in  the  act.  Now,  the  Board  of 
County  Commissioner  of  Robeson  County  are  requesting  that  you  refund 
the  money  so  paid  to  your  Board. 

We  are  clearly  of  the  opinion  that  you  have  no  authority  to  make  this 
refund.  When  the  fees  were  collected,  there  was  plain  authority  of  law 
for  that  purpose.  So,  in  no  way  would  section  7979  (a)  of  the  third 
volume  of  the  C.  S.  apply. 

No  money  once  paid  into  the  State  Treasury  can  be  taken  therefrom, 
except  by  express  authority  from  the  Legislature  and  you  have  no  such 
authority  in  the  instant  case. 


Fur  Dealers — License  Tax 

17  May,   1929. 

You  have  submitted  to  me  letter  of  April  20  from  N.  C.  Hide  &  Fur  Com- 
pany and  I  respond  to  the  inquiries  therein  contained  as  follows: 
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Under  section  2,  one  who  engages  in  the  business  of  buying  furs  would 
be  liable  to  the  tax  in  the  county  although  he  did  not  maintain  a  place  of 
business  therein. 

Under  section  4,  a  county  may  impose  a  license  tax  of  $10.00  per  annum 
upon  the  person  who  maintains  a  place  of  business  and  resides  therein,  and 
has  the  $1.00  license  from  the  State  to  buy  not  exceeding  $500.00  worth 
of  furs  under  section  3. 


Fishing  Act — License  Tax 

18  June,  1929. 

You  state,  in  your  letter  of  June  18: 

The  officials  of  the  water  works  for  the  city  of  Durham 
claim  that  the  lake  furnishing  the  water  for  the  city  of 
Durham  does  not  come  under  the  fishing  laws  of  North  Caro- 
lina. The  superintendent  of  water  works  for  the  city  of 
Durham  has  been  permitting  people  living  in  counties  other 
than  Durham  County  to  fish  in  the  lake  without  paying  a 
state  fishing  license  fee. 

This  lake  is  about  six  miles  long  and  covers  considerable 
area,  and  is  furnished  by  a  stream  considered  as  public  water. 
Also,  the  Department  of  Inland  Fisheries  last  year  stocked 
this  lake  with  young  fish,  planting  about  14,500  during  the 
summer  of  1928. 

In  addition  to  this,  it  appears  that  your  department,  in  performance  of 
the  duties  imposed  upon  it  by  act  of  1929,  has  had  these  fishermen,  coming 
from  another  county  than  Durham,  arrested  under  the  act  of  1929  for 
fishing  without  a  license. 

Upon  these  facts,  you  request  of  this  office  an  opinion  as  to  your  au- 
thority to  deal  thus  with  these  fishermen. 

We  think  this  authority  is  clear.     Section  1  of  the  act  is  as  follows: 

In  order  to  raise  revenue  with  which  to  maintain  and 
operate  the  State  Fish  Hatcheries,  provide  edditional  nur- 
series and  administer  the  Inland  Fishing  Laws,  a  license  is 
hereby  required  of  ail  persons  above  the  age  of  sixteen  (16) 
years  to  fish  by  any  and  all  methods  of  hook  and  line  or  rod 
and  reel  fishing  in  the  waters  of  North  Carolina,  other  than 
in  waters  of  the  county  in  which  such  person  permanently  re- 
sides or  in  waters  abutting  thereto,  as  hereinafter  provided. 

The  effect  of  this  section  is  to  require  all  persons,  above  the  age  specified 
therein,  to  be  licensed  before  fishing  in  any  of  the  waters  of  North  Carolina 
by  any  method  of  hook  and  line,  rod  or  reel  fishing,  with  an  exception  that 
this  license  is  not  required  when  the  fishing  is  in  such  waters  in  the  county 
in  which  the  person  permanently  resides.  There  is  no  restriction  in  the 
act  upon  the  character  of  the  waters  in  which  there  is  fish.  The  property 
in  all  wild  game  and  fish  of  the  State  is  in  the  people  of  the  State.  The 
act  of  1929  was  drawn  with  this  principle  in  view.  Its  purpose  is  to  pro- 
tect game  and  fish  from  indiscriminate  slaughter  and  to  provide  a  method 
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for  protecting  such  game  fish  and  to  protect  them  until  they  are  in  such 
condition  as  to  constitute  them  suitable  for  consumption. 

It  is  true  that  a  person  who  owns  the  soil  underneath  non-navigable 
streams  and  the  bank  of  such  streams  has  a  right  to  take  fish  from  such 
streams  on  his  own  land,  but  he  can  protect  that  right  only  by  excluding 
from  the  fishing  right  trespassers  upon  his  land.  Even  where  there  is 
this  private  ownership,  however,  the  State,  in  the  exercise  of  its  police 
power,  may  regulate  the  taking  of  fish  by  the  private  owner,  both  in  the 
method  of  taking  and,  also,  in  the  amount  that  can  be  taken  as  a  neces- 
sary protection  to  the  general  right  of  the  people,  themselves,  to  take  such 
fish  in  the  streams  of  the  State. 

It  has  not  gone  so  far,  in  the  instant  case,  because  the  statute,  in  re- 
quiring a  license,  does  not  apply  to  the  residents  of  the  county  in  which 
the  stream  or  pond  lies.  The  river,  which  has  been  dammed  by  the  city 
for  its  water  supply  (Flat  River)  is  one  in  which  the  State,  itself,  has 
rights,  it  being  at  least  a  floatable  stream,  under  the  definition  of  the  law. 
By  the  act  of  1929,  the  State  intervenes  here  and  tells  residents  of  the 
particular  county  that  they  may  fish  in  the  streams  and  ponds  of  the 
county,  but  they  shall  not  have  authority  to  license  non-residents  of  the 
county  to  fish  in  these  streams,  without  the  license  required  by  the  State, 
itself.  It  is,  therefore,  a  reasonable  restriction,  which  the  General  As- 
sembly, in  the  exercise  of  its  police  power,  has  placed  upon  the  ownership 
of  property  of  this  class,  which  such  owners  cannot  disregard.  Conse- 
quently, we  think  that  the  permission  by  the  Superintendent  of  Water 
Works  of  the  city  of  Durham  to  non-residents  of  that  county  to  fish  in  this 
large  pond  is  no  defense  to  the  prosecution  for  fishing  therein,  without  a 
State  license.  The  act  definitely  and  distinctly  applies  to  such  pond,  re- 
gardless of  private  ownership  and  the  city  of  Durham  has  recognized  this 
in  permitting  your  department  to  stock  this  pond  with  fish. 


Game  Lavi^ — Foxes 

25  July,  1929. 

Your  letter  of  July  19  came  to  the  office  when  I  was  off  on  vacation.  I 
found  it  here  on  my  return  this  morning. 

Section  33  of  the  Game  Law  of  1927  provides  that  foxes  may  be  taken 
with  dogs  only,  except  during  the  open  season,  when  they  may  be  taken  in 
any  manner.     The  act  itself  provides  no  open  or  closed  season  for  foxes. 

Chapter  525  provides  an  open  season  for  foxes, — that  is,  from  Sep- 
tember 1  to  February  1  of  each  year. 

Section  42  of  the  Game  Law  of  1927  repeals  existing  local  laws  only 
insofar  as  they  conflict  with  the  state-wide  law. 

It  appears  from  the  above  recital,  therefore,  that  there  is  no  conflict  be- 
tween the  state-wide  law  and  the  local  law.  Consequently,  foxes  may  be 
taken  in  any  manner  during  the  open  season  in  Alamance  County;  during 
the  closed  season  can  be  taken  only  with  dogs. 

We  think  this  the  proper  construction  of  the  two  acts. 
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Game  Law — Rifle  With  Silencer 

31  July,  1929. 

I  have  examined  the  Federal  statute  in  regard  to  the  carrying  of  a  rifle 
equipped  with  a  silencer  upon  the  game  preserves.  I  find  nothing  in  them 
that  deals  with  the  subject. 

I  think  your  board  has  authority,  under  sections  10,  11  and  12,  to  make 
rules  and  regulations  which  would  have  the  effect  of  law  prohibiting  the 
carrying  of  such  guns  upon  the  state  game  refuges.  A  breach  of  this  rule 
would,  under  section  40,  be  punishaljle. 


Fort  Macon  State  Park — Accretion 

15  August,  1929. 

I  regret  that  I  did  not  find  the  act  of  1827  in  my  previous  investigation, 
which,  from  the  copy  of  the  letter  of  Mr.  Saville  enclosed  in  yours,  it  is 
evident  that  he  had  found.  Mr.  Saville  is  correct  in  locating  the  statute 
in  chapter  6  P.  L.  1827.  I  have,  since  the  receipt  of  your  letter,  found  it 
in  a  different  place  from  that  I  examined  before.  The  former  opinion, 
then,  rendered  by  tliis  office,  was  erroneous  in  assuming  that  the  act  first 
appeared  in  our  statutes  in  the  revised  statutes  of  1838. 

Titles  of  Sandbar  Recently  Formed  Adjoining  Fort  Maco7i  State  Park 

So  far  as  your  letter  deals  with  this  subject,  it  would  be  necessary,  in  the 
first  instance,  to  inquire  whether  this  large  sandbar,  which  has  recently 
been  completed,  was  the  result  of  a  gradual  action  of  the  waves  of  the 
ocean,  upon  the  submerged  land,  or  whether  it  was  the  result  of  some 
sudden  storm.  You  will  understand  the  reason  for  this  inquiry  from  this 
statement  of  the  doctrine  of  accretion.  It  is  defined  to  be,  "the  increase  of 
real  estate  by  the  gradual  deposit  by  water  of  solid  material,  whether  mud, 
sand  or  sediment,  so  as  to  cause  that  to  become  dry  land,  which  was  be- 
fore covered  by  water."  In  order  that  this  accretion  should  accrue,  for 
the  benefit  of  a  riparian  owner,  it  must  be  gradual  and  imperceptible.  A 
sudden  storm  changes  the  boundaries  of  the  land  by  throwing  sand  or  other 
material  against  it,  and  would  not  constitute  an  accretion  to  that  land.  If, 
therefore,  the  formation  of  this  sandbar  was  gradual,  in  this  sense,  al- 
though it  may  not  have  been  completed  until  recently,  then  the  riparian 
owner,  the  State  of  North  Carolina,  would  own  this  land  by  the  right  of 
accretion. 

You  state  in  your  letter  that  the  old  deeds  to  the  property  seem  to  show 
an  extension  of  the  present  boundaries  of  the  property  to  the  East,  some- 
what similar  to  the  sand  bank  recently  formed  there.  If,  therefore,  there 
are  any  old  deeds  or  grants  that  cover  the  locus  in  quo,  this  property  could 
not  be  considered  vacant  land,  within  the  meaning  of  the  statute  permitting 
entries  and  grants.  (See  C.  S.  7545).  So  far  as  this  aspect  of  the  case 
is  concerned,  if  the  grant  had  once  been  issued,  the  submergence  of  the 
land  after  the  grant  would  have  no  effect  upon  the  situation.  Assuming, 
however,  that  there  has  never  been  a  grant  issued  by  the   State  for  the 
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particular  land  and  that  the  emerging  of  the  land  from  the  water  was  in 
in  gradual  process,  then,  we  think,  it  is  not  open  to  entry  and  grant  by  any 
citizen  of  the  State,  as  any  other  vacant  lands  are  subject  to  such  entry, 
and  grant. 

The  Board  of  Conservation  and  Development  is  a  department  of  the  State 
Government.  The  State  could  not  execute  a  grant  to  itself.  If  it  at- 
tempted to  do  so,  it  would  not  be  worth  the  paper  upon  which  it  is  written, 
as  it  would  be  absolutely  void.  In  order  to  meet  this  difficulty,  it  would  be 
well,  if  the  conditions  are  such  as  to  demand  it,  that  some  member  of  your 
board  or  some  employee  of  the  board  could  make  a  personal  entry  for  this 
land,  take  out  the  grant  for  the  same  and,  subsequently,  convey  it  to  the 
Board  of  Conservation  and  Development  for  the  benefit  of  the  Fort  Macon 
Park  area. 

We  have  gone  thus  fully  into  the  situation  so  that,  after  further  in- 
vestigation, you  can  determine  what  course  shall  be  adopted  by  your  board. 


Fishing  Law — Justice  of  the  Peace 

27  September,  1929. 

Mr.  Stone's  letter  to  you,  dated  September  27th,  states  this  case: 
A  justice  of  the  peace  of  Columbus  County  was  caught  dragging  a  seine 
in  Lumber  River.  Knowing  that  he  was  to  be  prosecuted  for  an  offense 
against  the  fishing  law,  C.  S.  section  1878,  he  procured  a  friend  to  go  before 
another  justice  of  the  peace  of  the  county  and  swear  out  a  warrant  against 
himself. 

At  the  hearing  before  the  latter  justice,  of  course,  there  were  no  wit- 
nesses against  the  justice  found  seining  and,  of  course,  the  case  was  dis- 
missed. Even  if  the  justice  of  the  peace  who  heard  the  action  had  jurisdic- 
tion, no  such  proceeding  as  this  would  bind  anyone.  It  was  wholly  collusive 
and,  so,  absolutely  void.  In  addition  to  this,  under  section  1878  and  the 
rules  and  regulations  of  the  Board  of  Conservation  and  Development,  the 
offense  charged  against  the  defendant  in  this  hearing  was  not  within  the 
jurisdiction  of  the  justice  of  the  peace.  Consequently,  the  proceedings  in 
the  case  could  have  estopped  no  one,  nor  was  he  in  former  jeopardy  in  such 
sense  that  this  could  be  successfully  pleaded  in  any  subsequent  prosecution 
in  any  court  having  jurisdiction. 


Game  Law — License — Clerks  of  the  Superior  Court 

.-^  4  October,  1929. 

I  am  in  receipt  of  your  letter  of  October  7  with  enclosures — letter  from 
Mr.  S.  M.  Kink,  Clerk  Superior  Court  of  Henderson  County,  and  letter  from 
Messrs.  Shipman  &  Arledge,  Attorneys  of  Hendersonville. 

I  agree  with  you  that  the  act  of  1929  does  not  require  clerks  of  the 
superior  coui-t  to  sell  hunting  licenses.  However,  I  am  of  opinion  that  the 
change  of  the  word  "shall"  to  "may"  in  line  11  of  section  27,  chapter  51, 
Public  Laws  of  1927,  does  not  deprive  the  clerks  of  the  superior  court  of 
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the  right  or  privilege  of  selling  hunting  licenses.  The  proper  construction 
would  seem  to  be  that  such  clerks  of  the  superior  court  "may",  at  their  own 
election,  sell  such  licenses. 


Game  Law — Hunting  Deer 

8  October,  1929. 

You  submit  the  following  facts,  and  ask  my  opinion: 

An  individual  is  member  of  a  hunting  party.  He  and  other  members 
are  found  on  the  side  of  the  road  adjoining  land  of  his  landlord,  where  he 
has  been  permitted  to  hunt  and  where,  under  the  law,  he  would  have  the 
right  to  hunt.  Other  members  of  the  party  are  stationed  at  other  places  in 
the  same  territory.  The  dogs  have  roused  a  deer  and  are  chasing  it,  the 
chase  extending  to  and  upon  land  other  than  that  upon  which  this  individual 
has  the  right  to  hunt.  He  has  been  going  with  the  hunting  party  during 
the  time,  but  it  is  presumed  has  not  gone  off  the  land  of  his  landlord,  where 
he  has  the  right  to  hunt. 

Upon  this  state  of  facts,  would  such  individual  be  guilty  of  violating  the 
hunting  law,  as  is  admitted  with  respect  to  other  members  of  the  hunting 
party? 

He  is  a  member  of  the  party  and  has  taken  part  in  its  activities.  It 
seems  to  me  that  under  this  state  of  facts,  such  person  would  be  guilty, 
along  with  the  other  members  of  the  party.  This  is  based  upon  the  thought 
that  he  has  taken  part  in  the  whole  process.  The  hunting  of  deer  cannot 
be  limited  simply  to  one  farm  of  reasonable  size.  When  one  engages  in 
the  general  plan  of  the  hunting  party,  as  in  the  case  supposed,  he  thereby, 
it  seems  to  me,  participates  in  all  the  activities  of  the  hunting  as  described. 


Entries  and  Grants — State  Power 

23  October,   1929. 

You  state  in  your  memorandum  of  October  21  that  a  small  tract  of  land 
in  McDowell  County  has  been  entered  under  the  State  law  permitting  en- 
tries and  grants  of  vacant  lands,  and  a  grant  has  been  requested  for  this 
small  tract.  The  land  itself  joins  Pisgah  National  Forest  and  it  is  sug- 
gested, that  the  State,  without  honoring  the  entry  made  by  the  private 
person,  may  convey  the  land  to  the  Federal  Government,  to  be  owned  and 
held  as  part  of  the  Pisgah  National  Forest. 

If  we  could  find  anywhere  in  the  statutes  authority  in  the  State  to  make 
this  conveyance,  we  think  it  well  that  it  should  be  made.  Unfortunately, 
we  do  not  find  such  authority  in  the  State.  It  seems  that  the  United 
States  would  have  authority  to  accept  the  conveyance,  under  chapter  163 
of  the  Public  Laws,  1929.  The  State,  however,  has  not  such  authority 
under  existing  statutes. 
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Fishing  Law — Great  Lakes 

23  October,  1929. 
In  re :     Fish  of  the  Great  Lakes  of  the  State 

The  question  propounded  in  your  memorandum  of  October  22  was  this: 
"Can  this  department,  in  carrying  out  the  duties  specified  in  section  9  of 
the  Conservation  Laws,  make  regulations  restricting  or  increasing  the 
privilege  of  fishing  in  these  great  lakes,  all  owned  by  the  State,  as  it  makes 
other  regulations  concerning  its  use  by  the  public?"  Or,  in  the  alternative, 
must  the  department  comply  with  C.  S.  section  1878,  before  such  rules 
and  regulations  could  become  effective?  We  think  your  department  is  not 
restricted  by  section  1878. 

These  great  lakes  are  the  property  of  the  State.  The  department  may 
make  such  reasonable  rules  and  regulations  as  would  preserve  that  prop- 
erty and  permit  its  use  in  such  way  as  not  to  damage  it.  The  department, 
in  administering  these  great  lakes,  is  acting  as  trustee  for  the  people  of 
the  State.  In  this  sense,  it  has  all  the  authority  incident  to  ownership 
and  is  not  restricted  by  section  1878,  which  is  applicable  only  to  those 
waters  in  which  there  may  be  individual  rights  as  well  as  rights  of  the 
public.  In  this  instance,  of  course,  it  is  important  that  people  should  have 
notice  of  a  restriction  upon  the  general  right  before  that  restriction  should 
become  eflFective.     In  the  case  of  great  lakes,  this  element  is  absent. 


Game  Laws — Steel  Traps 

4   November,   1929. 

Chapter  253,  Public  Laws,  1927,  expressly  repeals  all  public  local  laws 
and  public  laws  in  conflict  with  the  state-wide  game  law,  when  enacted 
previously  or  at  the  session  of  1927. 

The  so-called  Pool  Law  was  ratified  March  7,  1927;  chapter  253  was 
ratified  March  9.  Wherever,  then,  the  Pool  Act  conflicts  with  the  general 
law,  it  has  been  repealed. 

In  relation  to  the  use  of  steel  traps,  you  will  find  two  opinions  of  this 
office  incorporated  in  our  biennial  report  of  1926-28,  the  first  at  page  243 
and  the  second  at  page  249.  The  effect  of  these  opinion  is  to  permit  the 
use  of  steel  traps  to  capture  fur-bearing  animals  in  the  open  season  for 
those  animals. 


Fire  Wardens — Reward 

7  December,  1929. 

In  your  letter  of  December  6,  you  inquire  of  this  office  whether  or  not, 
in  its  opinion,  district  fire  wardens  or  deputy  fire  wardens  are  entitled  to 
the  $50  reward  provided  in  C.  S.  4309. 

The  portion  of  this  section  that  is  material  to  the  discussion  is  as  fol- 
lows: 
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Any  person  who  shall  furnish  to  the  State  evidence  suf- 
ficient to  the  conviction  of  a  violation  of  this  statute,  shall 
receive  the  sum  of  $50  to  be  taxed  as  part  of  the  court  costs. 

C.  S.  section  4555  declares  that  no  reward  shall  be  paid  to  any  sheriff 
or  other  officer  for  any  arrest  made  for  a  crime  committed  in  the  county  of 
such  sheriff  or  the  officer  making  such  arrest. 

This  part  of  section  4555  is  declaratory  of  the  common  law,  as  laid  down 
in  Malpass  v.  Governor,  70  N.  C,  130.  In  order,  therefore,  that  an  officer, 
whose  duty  it  is  to  enforce  the  law,  should  be  entitled  to  a  reward,  a  posi- 
tive statute  must  allow  his  taking  the  reward.  Consequently,  we  think 
neither  one  of  these  officers  is  entitled  to  the  reward  fixed  in  C.  S.  4309. 


Game  Wardens — Arrest 

20  December,  1929. 

There  has  been  some  discussion  as  to  the  powers  of  deputy  game  wardens 
to  enforce  the  provisions  of  the  Game  Laws  of  the  State,  which  are  not  set 
out  in  chapter  51  of  the  Public  Laws,  1927,  particularly  with  reference  to 
the  enforcement  of  C.  S.  2127. 

That  section  prohibits  the  hunting  with  gun  or  dogs  upon  the  land  of 
another,  without  first  obtaining  permission  of  the  owner.  We  think  this 
latter  section  was  enacted  for  the  protection  of  the  land  owner  simply, 
and  that  the  powers  conferred  upon  deputy  game  wardens,  in  section  21  of 
chapter  51,  Public  Laws,  1927,  do  not  extend  so  far  as  to  give  such  game 
wardens  power  to  arrest  or  prosecute  an  offender  against  section  2127. 
Section  21  is  careful  to  define  the  duties  of  the  warden  and  his  deputies 
and  limits  those  duties  to  the  enforcement  of  the  particular  act,  chapter 
51,  and  by  no  rule  of  construction  can  these  powers  be  enlarged,  as  it  ap- 
pears to  us. 

Of  course,  these  deputy  wardens  having  knowledge  of  a  breach  of  sec- 
tion 2127  can,  and  should,  bring  it  to  attention  of  the  land  owner,  for  him 
to  take  such  steps  as  he  may  desire  in  the  enforcement  of  that  statute. 
In  doing  this,  he  will  hold  himself  ready  to  become  a  witness,  if  the  land 
owner  should  take  out  a  warrant  against  the  offender. 


Fishing  Law — Tax  on  Purchasers 

7  January,  1930. 

It  seems  from  the  letter  of  Mr.  J.  H.  Stone  to  you  that  there  is  a  person 
in  Wilmington  who  buys  fish,  places  them  upon  trucks  and  hauls  them  upon 
the  trucks  through  the  country  and  sells  them  to  the  retail  trade  and  to 
any  one  who  wishes  to  buy  as  much  as  one  hundred  pounds.  This  man 
claims  that  you  have  no  authority  to  require  the  license  tax  from  him,  im- 
posed by  C.  S.  1892. 

It  is  true  that  that  section  is  not  as  clear  as  it  might  be,  yet  it  clearly 
levies  this  license  tax  on  dealers  in  fish  as  well  as  those  who  pack  fish.     The 
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grammatical  construction  of  the  act  imposes  this  annual  tax  of  $2.50  upon 
all  dealers  who  purchase  fish, — manifestly,  of  course,  with  the  intent  of 
selling  them.  If  such  dealer  purchases  them  with  the  intent  to  ship  them 
and  there  thereafter  does  ship  them,  then  he  is  also  liable  to  the  $2.50  tax. 
A  man  who  operates  two  trucks  in  hauling  fish  from  the  city  of  Wilming- 
ton out  in  the  country  and  sells  them  as  manifestly  a  dealer  in  fish  which 
he  has  purchased.  He  is  also,  we  think,  engaged  in  the  business  of  ship- 
ping fish.  The  term  "shipping"  nowadays  means  any  method  of  trans- 
portation by  which  the  products  sold  are  brought  or  carried  to  the  pur- 
chaser. 


Fishing  Act — Trawl  Net 


17  March,   1930. 


In  your  letter  of  March  14,  you  inquire  whether  or  not,  in  the  opinion 
of  this  office,  trawl  net  fishing  by  a  non-resident,  in  the  waters  of  the 
State,  is  prohibited  by  C.  S.  1965. 

The  prohibition  of  this  section  extends  to  any  wire,  hedge,  net  or  seine 
used  for  the  purpose  of  taking  fish  for  sale  or  exportation.  We  think  these 
terms  are  clearly  broad  enough  to  include  trawl  net  fishing. 

We  doubt  very  much  whether  the  waters  of  the  State  include  the  usual 
three  mile  limit.  There  is  no  express  declaration  in  the  statute  that  they 
should.  The  boundaries  of  the  State,  as  you  will  observe  from  the  ordinary 
maps,  run  from  headland  to  headland  about  the  eastern  limits  of  the  State. 
They  do  not  include  any  part  of  the  ocean.  We  have  not  had  time  to  in- 
spect the  original  grant  of  King  Charles  II  to  the  Lords  Proprietors  to 
determine  whether  that  grant,  in  specific  terms,  applies  to  the  three  mile 
limit.  The  decisions  of  the  courts  are  somewhat  confusing  upon  this  point- 
ie-whether  the  territorial  jurisdiction  of  a  particular  State  in  the  Union, 
lying  upon  the  seacoast,  has  attached  to  it  the  usual  international  under- 
standing that  the  three  mile  limit  is  understood  as  being  included  in  that 
jurisdiction. 


Forest  Fires — Telephone  Line 

26  March,  1930. 

We  have  considered  the  contract  between  your  department  and  the  town 
of  Pembroke.     Included  in  that  contract  is  the  following  provision. 

The  party  of  the  first  part  further  agrees,  in  consideration 
of  the  premises,  that  it  will  hold  harmless  and  indemnify 
the  party  of  the  second  part  against  any  loss  or  damage  which 
it  may  sustain  in  any  manner  by  reason  of  permission  herein 
given  to  the  party  of  the  first  part  to  string  its  telephone  wires 
across  any  of  the  streets  of  the  town  of  Pembroke,  or  to  erect 
any  poles  along  any  streets  or  sidewalks  therein  for  the  pur- 
pose of  supporting  said  wires. 


BIENNIAL    REPORT   OF    THE   ATTORNEY   GENERAL  285 

As  you  know,  your  Board  is  a  department  of  the  State  Government  and, 
as  such,  it  would  have  no  authority  to  enter  into  a  contract  of  the  nature 
of  that  set  out  hereinabove.  The  only  authority  which  could  render  the 
State  liable  to  respond  in  damages  for  any  tort  committed  by  its  officers, 
employees  or  agents,  is  the  General  Assembly.  Even  if  you  sign  this  con- 
tract, with  this  provision  in  it,  it  would  be  a  mere  gesture,  would  not  protect 
the  town  of  Pembroke  or  impose  any  obligation  upon  the  Department  of 
Conservation  and  Development. 

In  this  light,  the  town  would  probably  not  insist  on  keeping  this  pro- 
vision in  the  contract.  You  might  bring  it  to  the  attention  of  the  town's 
officers,  with  a  view  of  striking  this  article  out. 


Power  Companies — Fish  Ways 

9  June,  1930. 

Your  two  letters  of  June  4  and  5,  relating  to  fishways  in  streams,  across 
which  application  has  been  made  to  the  Federal  Power  Commission  for  per- 
mit to  erect  a  dam,  have  been  received.  They  present  a  difficult  question, 
particularly  as  the  statutes  in  North  Carolina  are  now  written. 

C.  S.  section  1974,  applies  to  streams  generally  in  the  State.  That  in 
practical  effect,  requires  slopes  or  fishways  to  be  maintained  in  dams  to- 
be  erected  across  any  stream  in  the  State  of  North  Carolina. 

C.  S.  section  1975,  deals,  in  specific  terms,  with  the  Roanoke  River  from 
the  mouth  of  Cashie  River  to  the  Virginia  line.  That  prohibits  the  erec- 
tion of  any  dam  for  mill  or  factory  purposes  on  this  extent  of  the  Roanoke 
River,  unless  the  owner  thereof  shall  construct  thereon,  at  his  own  ex- 
pense, a  sluice-way  for  the  free  passage  of  fish  of  a  width  not  less  than 
three  nor  more  than  ten  feet.  Of  course,  the  first  question  upon  this 
statute,  is  whether  the  terms  "mill  or  factory  purposes"  should  be  con- 
strued as  including  a  dam  for  electric  power  purposes.  We  think  the  term 
"factory"  is  broad  enough  to  include  the  manufacture  of  electric  power 
and  so  the  statute  would  apply. 

The  administration  of  this  act,  however,  under  said  sections  1975  and 
1976,  is  placed  in  the  hands  of  the  Board  of  Agriculture.  It  would  be  well 
to  call  attention  just  here  to  the  power  conferred  upon  the  Department  of 
Conservaton  and  Development,  in  section  9,  chapter  122,  Public  Laws,  1925: 

It  shall  make  investigations  of  the  natural,  industrial  and 
commercial  resources  of  the  State  and  take  such  measures 
that  it  may  deem  best  suited  to  promote  the  conservation  and 
development  of  such  resources. 

All  the  powers  and  duties  formerly  exercised  by  the  Fisheries  Commis- 
sion of  North  Carolina  were,  by  chapter  57  of  the  Public  Laws,  1927,  trans- 
ferred to  the  Department  of  Conservation  and  Development. 

You  state  in  your  letter  of  the  4th,  that  the  Virginia-Carolina  Power 
Co,  has  applied  to  the  Federal  Power  Commission  for  a  license  to  construct 
a  dam  approximately  45  feet  high,  about  one  mile  above  Roanoke  Rapids. 
This  dam  lies  entirely  in  North  Carolina  on  the  Roanoke  River,  between 
the  mouth  of  the  Cashie  River  and  the  Virginia  line.     It  is  to  be  used  to 
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create  a  water  powex-  development  for  the  purpose  of  producing  electricty 
to  be  used  both  in  North  Carolina  and  their  inter-connections  in  Virginia. 
The  Virginia-Carolina  Power  Company  received  a  charter  from  the  State 
of  North  Carolina  allowing  it  to  construct  such  a  dam,  for  the  purpose  of 
public  utility  services.  Upon  this,  you  inquire  whether  or  not.  in  the 
opinion  of  this  office,  the  Department  of  Conservation  and  Development  may 
require  the  Viriginia-Carolina  Power  Company  to  provide  a  fishway  in  the 
dam  which  they  propose  to  construct  on  the  Roanoke  River. 

The  application  to  the  Federal  Power  Commission  for  a  permit,  is  based 
upon  powers  conferred  upon  that  commission  by  the  Federal  Water  Power 
Act  of  1920.  This  act  is  brought  forward  in  U.  S.  C.  A.,  title  No.  16, 
page  217.  The  Roanoke  River,  at  the  point  where  the  dam  is  to  be 
erected,  comes  within  the  definition  of  "navigable  waters",  as  contained  in 
the  act,  at  page  220.  The  act,  itself  has  been  held  constitutional  in  an 
elaborate  opinion  by  Judge  Clayton,  in  Alabama  Power  Company  v.  Gulf 
Power  Company,  283  Fed,  606.  It  was  held,  in  that  case,  that  the  absolute 
property  over  navigable  streams,  tidewaters  and  the  underlying  soil,  is  in 
the  States;  but  such  rights  are  subordinate  to  the  power  of  eminent  domain 
in  the  United  States  to  condemn  land  for  improvement  of  navigation,  under 
the  power  of  Congress  to  regulate  foreign  and  interstate  commerce.  Some 
attempt  has  been  made,  since  the  decision  in  this  case,  to  present  the  whole 
question  to  the  United  State  Supreme  Court.  So  far  as  we  are  informed, 
those  attempts  have  been  futile. 

Your  department,  however,  is  not  entirely  without  authority  to  protect 
the  right  of  the  State,  in  the  instant  case,  under  the  Federal  Act,  itself, 
section  802,  page  227,  describes  the  kind  of  information  that  must  accom- 
pany the  application  for  license.  Included  in  this,  is  satisfactory  evidence 
that  the  applicant  has  complied  with  the  requirements  of  the  laws  of  the 
State,  within  which  the  proposed  project  is  to  be  erected,  with  respect  to 
bed  and  banks  and  to  the  appropriation,  diversion  and  use  of  water  for 
power  purposes  and  with  respect  to  the  right  to  engage  in  the  business  of 
developing,  transmitting  and  distributing  power,  and  in  any  other  busi- 
ness necessary  to  effect  the  purposes  of  the  license,  under  this  chapter. 
It  seems  that  this  provision  would  require  a  showing  by  the  Power  Com- 
pany, at  the  time  that  it  applied  for  the  permit,  that  it  had  or  would  comply 
with  the  laws  of  the  State  of  North  Carolina,  in  relation  to  these  sluice 
ways,  for  the  passage  of  fish. 

Section  111  of  the  act,  page  234,  permits  the  Secretary  of  War  to  make 
reasonable  rules  and  regulations  in  the  interest  of  navigation.  It  then 
declares:  "Such  rules  and  regulations  may  include  the  maintenance  and 
operation  by  such  licensee  at  its  own  expense,  of  such  lines  and  signals  as 
may  be  directed  by  the  Secretary  of  War,  and  such  fishivays  as  may  be 
prescribed  by  the  Secretary  of  Comm^erce." 

We  suggest,  therefore,  as  a  method,  which  would  probably  be  effective, 
to  accomplish  the  result  desired,  that  your  department,  acting  under  the 
general  authority  hereinbefore  quoted,  as  well  as  specific  authority  con- 
ferred upon  the  Board  of  Agriculture,  bring  these  matters  to  the  attention 
of  the  Federal  Power  Commission  and  the  Secretary  of  Commerce,  before 
the  permit  is  granted  to  the  Power  Company,  in  the  instant  case.     While 
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it  is  true  that  the  Federal  Government  has  no  authority  to  permit  the 
erection  of  a  dam  upon  the  waters  of  a  river,  v^^holly  in  the  State,  simply 
for  the  creation  of  electricity  for  distribution  in  the  industries  in  the  two 
adjoining  States,  yet  where  navigable  streams  are  involved,  this  power  is 
successfully  protected  upon  the  Interstate  Commerce  provision  of  the  Con- 
stitution. This  being  true,  it  is  exceedingly  doubtful,  to  say  the  least  of  it, 
whether  the  State  could  enforce  this  law  against  this  Power  Company,  in 
the  face  of  the  permit  by  independent  State  action. 

This  is  the  reason  why  we  suggest  the  enforcing  of  the  State's  right  by 
an  application,  as  hereinbefore  stated. 


Fish  Law — Dealers  in  Fresh  Fish 

19  June,  1930. 

We  think  that  the  so-called  license  tax  on  dealers,  imposed  by  C.  S. 
1892,  applies  only  to  dealers  in  fresh  fish  taken  from  the  waters  of  North 
Carolina  and  not  to  dealers  in  salt  or  cured  fish.  The  latter  constitute  a 
distinct  class  with  which  the  Legislature  does  not  appear  to  have  been 
dealing  in  section  1892. 


Fish  Law — Dealers  in  Fresh  Fish 

30  June,  1930. 

The  so-called  tax  imposed  on  dealers  who  purchase  fresh  fish,  is  not 
strictly  a  tax  at  all.  It  is  a  fee  that  is  levied  upon  this  particular  class  to 
aid  in  paying  the  expenses  of  the  protection  and  propagation  of  fresh  fish 
in  the  waters  of  the  State  of  North  Carolina.  It  is,  therefore,  levied,  not 
to  raise  revenue  and,  as  such,  its  administration  is  not  committed  to  the 
Revenue  Department  of  the  government.  In  other  words,  it  is  a  fee  levied 
and  not  a  tax. 


OPINIONS  TO  STATE'S  PRISON 


State  Prison — Cost  of  Convict  Trial 

25  January,  1929. 

I  am  in  receipt  of  your  letter  of  January  23,  sending  bill  of  Halifax 
County  against  State's  Prison  for  certain  costs  incurred  in  the  trial  of 
State  prisoners  indicted  and  tried  in  Halifax  Superior  Court.  I  am  of 
opinion  that  there  is  no  authority  in  the  statute  for  the  payment  of  this 
bill  by  the  State  Prison  Department.  The  question  as  to  whether  bills  of 
this  type  should  be  paid  by  the  State  Prison  Department  is  a  matter  for 
the  General  Assembly. 


State  Prison — Interest  on  Deposits 

11  February,  1929. 

I  am  in  receipt  of  your  letter  of  February  9.  Therein  you  ask  for  an 
opinion  as  to  whether  interest  paid  by  banks  on  daily  deposits  on  funds  be- 
longing to  the  State  Prison  Department  belong  to  the  general  fund  of  the 
State  or  to  the  State  Prison  Department. 

The  same  question  arose  recently  with  reference  to  moneys  on  deposit 
by  the  Treasurer  in  banks  and  belonging  to  the  Veterans  Loan  Fund.  I 
am  constrained  to  answer  your  inquiry  in  the  same  way  that  I  did  inquiry 
from  the  Chairman  of  the  Board  of  Advisers  of  that  Fund. 

C.  S.,  section  7684,  directs  the  State  Treasurer  to  deposit  moneys  in  his 
hands  in  banks,  taking  proper  security  therefore.  It  further  provides: 
"The  interest  collected  on  the  bank  balances  from  time  to  time  shall  be 
paid  into  the  State's  general  fund",  and  then  follows  an  exception  having 
no  relation  to  the  State  Prison  Department. 

I,  therefore,  advise  that  interest  on  these  funds  belongs  to  the  general 
fund  of  the  State. 


State  Prison — Arrest  of  Escaped  Convict 

20  February,  1929. 

I  am  in  receipt  of  your  letter  of  February  20,  in  which  you  ask  as  to 
whether  the  State  Prison  has  the  right  to  send  its  agents  into  any  county 
of  the  State  in  an  effort  to  apprehend  escaped  felons. 

I  am  unable  to  find  any  specific  statute,  which  gives  your  employees  or 
any  of  them  general  powers  of  police  officers.  The  statute  which  would 
seem  to  cover  the  situation  is  C.  S.  7707   (a)  as  follows: 

The  Board  of  Directors  may  provide  for  the  recapture  of 
convicts  that  may  escape  from  such  prison  and  may  pay  such 
reward  and  expense  of  recapture  to  any  person  making  the 
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same.  Any  citizens  of  North  Carolina  shall  have  authority 
without  warrant  to  apprehend  any  convict  who  may  escape 
before  the  expiration  of  the  term  of  his  imprisonment,  and  to 
retain  him  in  custody  and  redeliver  him  to  the  State  Prison 
Department. 

In  State  v.  Finch,  177  N.  C,  599,  the  Supreme  Court  held  that  under 
the  common  law  a  township  superintendent  of  convicts,  or  one  of  his  guards, 
when  summoned  by  him  for  the  purpose,  might  lawfully  re-arrest  in  any 
county  of  the  State  without  a  new  warrant  one  of  the  convicts  who  had 
escaped  from  his  custody  while  serving  a  sentence. 

I  am,  therefore,  of  the  opinion  that  any  citizen  may  arrest  such  escaped 
convict  in  any  county  of  the  State  and,  also,  that  your  employees  charged 
with  the  duty  of  guarding  escaped  felons  may  be  sent  in  any  county  of 
the  State  to  re-arrest  them. 


Statk:  Prison — Lease  of  Tillery  Farm 

10  January,  1930. 

Your  letter  of  January  9,  sending  proposed  lease  of  J.  W.  Tillery  and 
wife  to  State's  Prison,  received.     The  lease  appears  to  be  in  proper  form. 

I  think,  however,  that  it  should  be  amended  by  inserting  the  words  "loss 
by  fire  or  other  casualty"  between  the  words  "tear"  and  "excepted",  in  lines 
3  and  6,  on  page  4. 

Under  the  lease  as  written,  should  all  the  buildings  be  destroyed  by  fire, 
I  am  of  opinion  that  the  lease  would  continue  in  force  and  the  State  be 
liable  for  the  rent.  Where  the  main  consideration  in  a  lease  is  the  use  and 
occupation  of  a  building,  that  condition  is  usually  met  by  the  insertion  of 
a  provision  as  follows: 

"If  the  building  should  be  destroyed  or  rendered  unfit  for  use  by  fire  or 
other  casualty  during  said  term,  this  lease  shall  thereupon  terminate." 

I  take  it  that  the  main  consideration  in  the  lease  here  is  the  use  of  the 
land.  That  being  so,  and  the  contingency  of  the  destruction  of  all  or  a 
considerable  part  of  the  buildings  being  remote,  it  may  be  that  the  Prison 
Board  does  not  desire  to  put  in  such  a  provision  with  respect  to  destruc- 
tion of  the  buildings  or  v  major  part  thereof.  However,  I  call  this  to 
your  attention  for  consideration  of  the  Board  should  it  desire  the  pro- 
vision quoted  or  something  similar  for  its  protection  with  respect  to  pay- 
ment of  rent. 


State  Prison — Emergency  Appropriation 

17  January,  1930. 

It  appears  that  your  institution.  The  State  Prison,  by  reason  of  cir- 
cumstances which  could  not  be  foreseen — the  increase  in  the  number  of 
prisoners  confined  in  your  institution,  with  the  diflSculty  of  keeping  them 
adequately  employed  in  remunerative  labor,  etc.,  have  caused  your  institu- 
tion to  face  a  deficit  in  its  operation  of  considerable  amount.     In  your  letter 
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of  January  15,  you  state  that  you  will  require  at  least  $150,000  over  and 
above  your  receipts  prior  to  June  30,  1930  to  run  the  institution  in  the  face 
of  this  unexpected  difficulty.  Upon  this,  you  inquire  whether  or  not  the 
Governor  and  Council  of  State  have  authority  to  provide  for  this  deficit 
by  borrowing  money  in  the  interim  between  the  General  Assembly  of 
1929  and  that  of  1931. 

Section  1,  chapter  49,  Public  Laws,  1927,  grants  this  authority  under 
conditions  described  in  said  section.  That  section  is  as  follows:  "The 
Governor  and  Council  of  State  may  authorize  and  empower  the  State 
Treasurer  in  the  intervals  between  sessions  of  the  General  Assembly,  to 
borrow  money  on  short  term  notes  to  meet  any  emergency  arising  from  any 
destruction  of  the  State's  property,  whether  used  by  a  department  or  insti- 
tution, or  from  some  unforeseen  calamity,  not  amounting  to  its  destruction." 

Of  course,  the  question  hinges  about  the  interpretation  of  that  clause  of 
this  section,  which  speaks  of  an  "unforeseen  calamity."  It  must  be  admit- 
ted at  the  outstart,  that  a  strict  construction  of  those  terms  would  not 
apply  to  conditions  in  your  institution,  for  the  term,  itself,  in  its  ordinary 
signification,  means  a  great,  if  not  overwhelming,  misfortune,  such  mis- 
fortune as  would  involve  the  destruction  of  property  or  lives.  The  Gen- 
eral Assembly  could  not  have  intended  that  it  could  bear  this  signification  in 
the  connection  in  which  it  is  used,  for  it  excludes  such  signification  by 
coupling  with  it  the  words  "not  amounting  to  its  destruction",  that  is  the 
destruction  of  the  property  of  the  department  or  institution.  In  this  light, 
its  proper  interpretation,  we  think,  is  misfortune  or  mischance.  If  there- 
fore, and  we  think  they  do,  the  circumstances  detailed  by  you  amount  to 
unforeseen  misfortune  or  mischange,  the  authority  to  meet  it  by  borrow- 
ing would  be  found  in  chapter  49,  Public  Laws,  1927.  Particularly  is  this 
true,  when  the  excessive  rains  and  the  boll  weevil  are  largely  responsible 
for  the  failure  of  the  crops  on  the  State's  Prison  Farm. 


State  Prison — Liability  to  Sue 

17  January,  1930. 

Mr.  George  Ross  Pou,  in  his  letter  of  January  15,  requests  that  we 
submit  to  your  board  a  written  opinion  as  to  the  status  of  the  Carolina  Coal 
Company,  in  relation  to  the  employment  of  convicts  in  their  mine. 

It  seems  that  some  months  ago,  your  board  entered  into  a  contract  with 
the  Coal  Company  by  which  that  company  was  to  use  certain  number  of 
convicts  in  the  State  Prison  in  its  mining  operations.  We  have  not  this 
contract  before  us,  so  have  not  a  minute  and  accurate  knowledge  of  its 
contents.  For  reasons  satisfactory  to  the  Governor  and  Council  of  State, 
this  contract  was,  in  1929,  declared  abrogated  by  them.  Among  other  rea- 
sons assigned  for  the  abrogation,  was  the  failure  of  the  Coal  Company  to 
live  up  to  its  part  of  the  contract.  When  this  failure  exists,  there  would 
be  justification  on  the  part  of  the  State  for  the  abrogation. 

On  October  15,  the  Coal  Company  presented  to  the  State  Prison  Board 
an  account,  accompanied  by  a  long  letter  of  explanation  of  the  same  date 
as  the  account.     The  Coal  Company  claims  a  Ijalance  due  it  by  the  State  of 
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$55,806.67,  after  allowing  certain  amounts  and  other  items  admittedly  due 
the  board  by  the  Coal  Company.     You  inquire  of  this  office,  what  is  the ' 
legal  liability  of  your  board  to  this  claim. 

In  the  absence  of  the  contract,  under  which  the  convicts  were  hired  to 
the  Coal  Company,  we,  of  course,  give  no  opinion  upon  the  validity  of  the 
State's  abrogation  of  this  contract.  We  are  informed,  however,  that  this 
was  done  by  reason  of  the  fact  that  the  Coal  Company  failed  to  live  us  to 
its  part  of  the  agreement. 

Previous  to  the  act  of  1925,  chapter  163  of  the  Public  Laws,  the  Board 
of  Directors  of  the  State  Prison  of  North  Carolina  was  declared  to  be  a 
corporation  with  the  name  "State  Prison."  By  the  act  of  1925,  its  cor- 
porate functions  were  completely  destroyed.  The  substitute  section  7698 
of  that  chapter  declares  that  the  State's  Prison  is  and  shall  continue  to  be 
a  department  of  the  State  Government.  It  is  familiar  learning  that  the 
State  and  none  of  is  depai'tments  can  be  sued,  except  by  its  express  consent 
and  that  this  consent  can  be  given  only  by  the  Legislative  Department  of 
the  Government.  This  being  true,  and  there  being  no  such  legislative  con- 
sent to  the  suit,  except  in  the  qualified  manner  hereinafter  stated,  your 
board  need  not  fear  the  result  of  any  action  brought  against  it  by  the 
Carolina  Coal  Company  for  damages  or  breach  of  contract.  The  only 
remedy  the  Coal  Company  has  against  the  State  Prison,  is  that  provided  by 
section  9  of  article  4  of  the  State  Constitution.  It  would  be  compelled  to 
apply  to  that  court  for  a  recommendatory  decision  in  its  behalf,  if  it  in- 
tends to  pursue  the  matter  further.  The  procedure  upon  which  action 
shall  be  brought  in  the  Supreme  Court,  is  found  in  C.  S.  1409  and  1410. 


State  Prison — Conveyance  of  Land 

25  January,  1930. 

It  appears  from  a  letter  of  Doctor  Brewer  of  Meredith  College,  enclosed 
in  yours  of  the  15th,  that  the  college  is  desirous  to  run  a  road  on  the 
Western  boundary  of  its  property  and,  also,  along  the  line  belonging  to 
the  State  at  that  place.  Doctor  Brewer  asks  that  the  State  Prison  Board 
would  authorize  the  re-location  of  that  road  running  from  the  northwest 
corner  of  the  Meredith  property  to  the  grove  on  the  State's  property,  thence 
to  No.  10  highway  on  Hillsboro  Eoad.  You  .request  an  opinion  of  this 
office  as  to  whether  or  not  the  State's  Prison  Board  has  authority  to  grant 
this  easement,  wherever  the  road  may  lie  upon  the  land  of  the  State's  Prison. 

We,  of  course,  deal  only  with  the  legal  aspects  of  the  question.  Part  of 
section  7705,  as  incorporated  in  chapter  163  of  the  Public  Laws  of  North 
Carolina  of  1925,  deals  with  this  situation. 

Whenever  it  may  be  necessary  or  convenient,  in  the  opinion 
of  the  said  Board  of  Directors,  by  and  with  the  advice,  con- 
sent and  approval  of  the  Budget  Bureau  and  Governor  and 
Council  of  State  to  dispose  of  any  such  property,  either  real 
or  personal^  or  any  interest  or  estate  therein  by  lease,  sub- 
letting,  selling  or  conveyance,   such  disposal  may  be  affected 
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upon  the  adoption  of  the  resolutions  of  the  Board  of  Di- 
rectors by  a  vote  of  a  majority  of  the  board  and  approved 
by  the  Budget  Bureau  and  Governor  and  Council  of  State. 

If  the  Board  of  Directors  should  approve  of  this  scheme  and  it  should  be 
endorsed  by  the  Budget  Bureau  and  Governor  and  Council  of  State,  the 
deed  for  the  easement  would  be  executed  under  chapter  143  of  th  Public 
Laws  of  1929. 


State  Prison — Cadavers 

13  March,  1930. 

In  your  letter  of  March  7,  you  state  that  the  medical  colleges  and  schools 
in  North  Carolina  have  on  hand  more  bodies  of  dead  prisoners  and  others 
than  they  can  properly  handle.  In  consequence  of  this,  you  are  having 
dead  bodies  of  State  prisoners,  not  claimed  by  any  relative,  as  provided  in 
C.  S.  section  6786  and  not  desired  by  these  medical  schools. 

You  inquire  upon  this  whether  or  not  the  State  Prison  shall  bear  the  ex- 
pense of  the  burial  of  these  bodies. 

We  think  that  this  question  should  be  answered.  Yes. 

We  call  your  attention,  however,  to  the  fact  that  C.  S,  section  6704,  ex- 
tends the  privilege  of  taking  these  cadavers  to  the  embalming  schools  in 
this  State.     It  may  be  that  some  of  these  are  not  fully  supplied. 


State  Prison — Statutory  Reward 

26  March,  1930. 

In  your  letter  of  March  22  you  state  that  recently  officers  in  a  certain 
county  sought  to  apprehend  an  escaped  prisoner.  In  the  lawful  perform- 
ance of  their  duties,  and  in  the  effort  to  make  the  arrest,  they  found  it 
necessary  to  kill  the  prisoner  in  order  to  defend  themselves.  They  have 
filed  request  for  the  payment  of  the  $25.00  reward  offered  for  the  apprehen- 
sion of  the  said  prisoner  so  killed. 

You  ask  if  in  the  opinion  of  this  office  payment  of  the  $25.00  reward 
should  be  made  to  these  officers.     I  am  of  opinion  that  it  should  be  so  made. 


OPINIONS  TO  STATE  REFORMATORIES  AND 
CHARITABLE  INSTITUTIONS 


Telephone  Companies — Right  of  Way — State  Land 

12  January,  1929. 

You  state  that  the  Southern  Bell  Telephone  &  Telegraph  Co.  has  applied 
to  your  Executive  Committee  for  authority  to  cross  the  property  of  your 
Institution — the  North  Carolina  School  for  the  Deaf — a  distance  of  1000 
or  1200  feet. 

You  inquire,  first,  as  to  the  authority  of  your  Board  to  grant  this  ease- 
ment. That  authority  is  contained  in  C.  S.  section  7525;  "The  Directors  of 
the  various  State  Institutions  are  authorized  and  empowered  to  grant 
privileges  and  easements  to  any  individuals  or  companies  to  run  telegraph, 
telephone,  or  power  transmission  lines  over  lands  belonging  to  such  in- 
situations,  when  in  their  judgment  it  is  right  and  proper  to  do  so,  and 
subject  to  such  terms  and  conditions  as  they  may  impose,  and  subject  in 
each  case  to  the  approval  of  the  Attorney  General  of  the  State." 

Complying  with  these  conditions,  there  could  be  no  doubt  about  the  fact 
that  the  Board  has  authority  to  grant  this  easement  for  a  proper  consider- 
ation. If  they  do  so  grant  it,  it  would  not  be  necessary  nor  indeed  proper 
to  grant  it  only  for  the  term  of  office  of  the  present  Board.  The  statute 
contemplates  an  easement  which  would  be  of  some  benefit  to  the  public  by 
reason  of  the  fact  that  these  telegraph  and  telephone  companies  are  per- 
forming a  public  service,  consequently  if  you  do  grant  the  easement,  it  is 
indefinite  in  its  duration. 

Your  Board  plainly  has  the  discretion  in  determining  whether  or  not  it 
shall  grant  the  easement,  under  section  7525. 

Upon  this  you  inquire,  second,  whether  or  not,  in  case  you  decline  to 
grant  the  easement,  the  telephone  company  may  condemn  the  same,  under 
the  authority  of  the  statute  permitting  it  to  exercise  the  power  of  eminent 
domain,  for  the  purposes  of  its  existence. 

It  is  quite  clear,  we  think,  that  without  a  special  act  of  the  Legislature 
permitting  the  telephone  company  to  condemn  state  lands  which  have  been 
appropriated  for  the  use  of  various  State  Institutions,  no  such  authority 
exists,  20  C.  J.  page  620.  There  has  been  no  direct  decision  upon  this 
point  in  North  Carolina,  but  Courts  throughout  the  country,  that  have  had 
the  question  presented  to  them,  hold,  that  the  general  authority  to  condemn 
easements  in  land  does  not  extend  to  property  devoted  by  the  State  to  public 
uses,  such  as  State  Hospitals,  State  Schools,  etc. 

Your  institution,  it  is  true,  is  a  corporation,  but  it  does  not  have  author- 
ity conferred  upon  it  to  sue  or  be  sued,  except  that  necessarily  involved  in 
the  fact  that  it  is  a  corporation.  If,  therefore,  your  institution  was  made 
a  party  to  condemnation  proceedings,  when  those  proceedings  sought  to 
condemn  an  easement  in  the  land  devoted  by  the  State  to  the  purposes  of 
your  school,  it  would  be,  in  effect,  making  the  State  a  party  to  an  action 
without  its  consent. 
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State  Hospitals — Money  of  Patients 

22  March,  1929. 

I  am  in  receipt  of  your  letter  of  March  16  having  reference  to  deposits 
of  money  left  with  the  State  Hospital  for  the  Insane  at  Raleigh  for  the 
account  and  use  of  certain  patients  therein.  The  authorities  of  the  In- 
stitution have  acted  properly  in  keeping  these  accounts  separate  and  not 
mixing  them  with  the  general  funds  of  the  Hospital.  I  think  the  better 
practice  in  the  future  will  be  to  let  the  interest  accumulate  and  retain  it 
for  each  particular  account,  and  that  this  interest  should  not  be  expended 
except  for  the  use  and  benefit  of  the  particular  patient  for  whom  the  deposit 
is  made. 

The  final  disposition  of  these  funds  would  be  governed  by  C.  S.  5786, 
which  is  as  follows: 

Personal  property  of  every  kind,  including  dividends  of 
corporations,  or  of  joint-stock  companies  or  associations, 
choses  in  action,  and  sums  of  money  in  the  hands  of  any  per- 
son, which  shall  not  be  recovered  or  claimed  by  the  parties 
entitled  thereto  for  five  years  after  the  same  shall  become  due 
and  payable,  shall  be  deemed  derelict  property,  and  shall  be 
paid  to  the  University  of  North  Carolina  and  held  by  it  with- 
out liability  for  profit  or  interest  until  a  just  claim  therefor 
shall  be  preferred  by  the  parties  entitled  thereto;  and  if  no 
such  claim  shall  be  preferred  within  ten  years  after  such 
property  or  dividend  shall  be  received  by  it,  then  the  same 
shall  be  held  by  it  absolutely. 

Every  effort  should  be  made,  of  course,  to  locate  the  persons  to  whom  the 
money  belongs.  If  such  parties  cannot  be  located  within  the  time  pre- 
scribed by  this  statute,  the  fund  becomes  derelict  property  and  should  be 
turned  over  to  the  State  University,  as  therein  provided. 


Caswell  Training  School — Sterilization  of  Patient 

12  September,  1929. 

I  am  in  receipt  of  your  letter  of  September  11  re:  Sterilization  of  in- 
mates. This  subject  is  covered  by  chapter  34,  Public  Laws  of  1929.  I 
assume  that  you  have  been  supplied  with  copy  of  this  volume,  and  suggest 
that  you  give  careful  consideration  to  it. 

I  am  of  opinion  that  the  Institution  would  be  responsible  for  cost  of 
opei-ation  on  inmates  thereof,  and  that  the  hospital  and  surgeon  should 
be  selected  by  the  institutional  head  or  board. 

The  provisions  to  be  complied  with  are  contained  in  the  act  referred  to. 


State  Hospital — Cherokee  Indians 

18  November,   1929. 

The  only  letter  that  I  have  written   in   relation  to  the   admission  of  a 
Cherokee  Indian  to  a  State  Hospital,  was  written  to  Judge  Townsend  in 
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answer  to  a  request  of  his.  That  request  was  accompanied  by  a  letter 
from  the  Federal  authorities  admitting  that  the  Cherokee  Indian  in  question 
was  a  ward  of  the  Federal  Government  and  should  be  admitted  to  a  hospital 
maintained  for  Indians.  It  said  that  its  hospitals  was  so  crowded  that 
they  did  not  have  room  for  the  patient  involved  and  requested  the  Govei-nor 
to  determine  whether  or  not  the  State  would  enter  into  a  contract  with  the 
Federal  Govei'nment  to  take  charge  of  the  Indian  in  one  of  its  hospitals — 
that  government  paying  all  the  costs  for  care  and  treatment  of  the  patient. 
Judge  Townsend's  question  was,  could  it  be  done  in  the  way  suggested,  if 
the  State  was  willing  to  do  it. 

My  reply  was  addressed  to  that  question  and  was  in  the  affirmative  with 
the  suggestion  that  if  the  contract  was  entered  into,  the  Indian  should  be 
committed  to  the  hospital  at  Raleigh,  that  being  designated  in  the  statute 
as  a  hospital  to  which  should  be  committed  Cherokee  Indians  from  Robeson 
County  and  Croatans  from  anywhere.  It  was  then  up  to  the  hospital  au- 
thorities and  the  Governor  to  determine  whether  there  was  room  in  Raleigh 
for  this  particular  patient  and  if  so,  then,  in  thier  discretion,  to  make  the 
contract  for  his  care.  If  this  arrangement  should  be  entered  into,  it  would 
require  no  investigation  by  the  clerk  of  the  court,  the  patient  would  be  sent 
to  the  hospital  under  the  authority  of  the  Federal  Government  and  com- 
mitted by  that  government  to  the  hospital,  under  the  contract  entered  into 
with  the  State. 

There  was  nowhere  in  the  opinion  any  question  of  legal  right.  It  was 
a  question  of  comity  between  the  two  governments  to  be  determined  by  the 
Governor  and  the  hospital  authorities. 


Jackson  Training  School — Maintenance 

28  October,  1929. 

I  am  of  opinion  that  your  Institution   should  not  undertake  to   collect 
maintenance  from  boys  committed  by  courts  to  the  Institution. 


State  Hospital — Dangerous  Insane 

31  March,  1930. 

You  have  patients  in  the  criminal  insane  department  of  your  Institution, 
transferred  there  from  the  State  Prison.  When  the  terms  of  imprisonment 
expire,  in  some  cases,  the  prisoner  is  still  insane  and  you,  therefore,  do  not 
discharge  him. 

At  the  end  of  the  term  of  .imprisonment  the  authorities  of  the  State 
Prison  send  vouchers  for  the  sums  allowable  to  these  prisoners  under  C. 
S.  7725.  This  money  should  be  kept  in  hand  by  the  authorities  of  your 
Institution,  to  be  turned  over  to  these  men  when  they  are  finally  dis- 
charged. 
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State  Hospital — Escape  of  Patient — Arrest 

24  April,  1930. 

C.  S.  2304  (e)  provides  that  inebriates  committed  to  the  State  Hospital 
shall  be  treated  under  the  same  rules  and  regulations  as  curable  insane 
persons. 

C.  S.  6175  is  as  follows: 

Any  superintendent  may  notify  the  sheriff  within  whose 
county  any  person  sent  from  his  hospital  on  probation,  or 
escaped  therefrom,  may  be  found,  and  thereupon  it  shall  be 
the  duty  of  such  sheriff  forthwith  to  take  such  person  and 
return  him  to  such  hospital  at  the  expense  of  the  county  of 
the  settlement  of  the  patient. 

Under  this  section,  when  an  inmate  of  the  hospital  escapes  or  is  out 
on  probation  and  should  be  returned,  you  should  notify  the  sheriff  of  the 
county  in  which  he  may  be  found  of  that  fact,  and  request  him  under  the 
provisions  of  this  section  to  return  such  person  to  the  hospital.  I  think 
it  well  to  do  this  in  writing  so  that  the  sheriff  may  have  this  permanent 
record  of  your  notification  and  request  for  the  return  of  the  man. 


Reformatory — Reception  of  Inmates 

19  May,  1930. 

In  your  letter  of  May  16,  you  propound  certain  questions  to  this  office 
for  which  you  request  a  reply. 

1.  Can  the  Eastern  Carolina  Training  School  accept  a  boy  under  six- 
teen years,  whose  home  is  in  another  State. 

Generally,  the  answer  to  this  question  should  be.  No.  In  the  establish- 
ment of  this  school,  the  State  is  acting  in  a  parental  relation  to  delinquent 
children  in  the  'State.  If,  for  peculiar  reasons,  the  parent  residing  in  an- 
other state  should  wish  to  commit  a  boy  of  this  class  to  your  institution 
and  such  commitment  is  entirely  satisfactory  to  the  Board  of  Trustees  of 
the  Institution  and  the  expenses  of  the  boy  were  paid  at  the  school,  we 
think  it  could  be  done,  provided,  of  course,  you  have  room  for  such  boy. 

2.  Will  the  legal  phase  of  the  case  be  changed,  if  the  boy  is  between 
sixteen  and  eighteen  and  comes  from  the  Superior  Court? 

We  think  this  would  make  a  decided  change  in  the  situation.  Section  9 
of  the  act,  chapter  254,  Public  Laws,  1923,  makes  it  mandatory  upon  judges 
to  sentence  to  this  school  all  persons  under  the  age  of  eighteen  years,  con- 
victed in  any  court  in  this  State  of  any  violation  of  the  criminal  laws. 
When,  therefore,  a  youth  of  this  description  is  cominitted  by  a  judge  of  the 
Superior  Court  to  your  institution,  you  would  be  bound  to  receive  him, 
with  a  qualification  hereinafter  stated  in  the  answer  to  your  third  question. 

3.  Your  third  question,  in  practical  effect,  asks  us  to  give  our  opinion 
upon  how  the  discretion  given  the  Board  of  Trustees,  in  section  3  of  the 
act  may  be  reconciled  with  the  mandatory  provision  of  section  9,  requiring 
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judges  of  the  Superior  Court  to  sentence  youths  convicted  of  crime  to  the 
school? 

In  some  particulars,  this  is  a  difficult  question.  We  think,  however,  that 
the  discretion  given  the  trustees  in  section  3  of  the  act,  is  subordinate  to 
the  mandatory  provision  of  section  9  to  this  extent.  If  there  is  room  in 
the  institution,  vi^ithout  undue  crowding  and  undue  strain  upon  the  annual 
income  of  the  institution,  then  the  boy,  so  committed,  is  to  be  received. 
Your  board,  however,  when  in  any  reasonable  view  of  the  question,  it  de- 
termines that  there  is  no  room  to  receive  additional  boys  or  that  the  an- 
nual income  is  not  sufficient  to  support  these  boys,  then  the  board  may, 
in  its  discretion,  notify  the  various  judges,  described  in  section  9  of  the 
act  that  it  is  impossible  to  receive  additional  youths,  under  existing  con- 
ditions. This  seems  to  reconcile  the  two  provisions  and  probably  will  be 
found  workable,  until  the  General  Assembly  convenes  and  one  or  the  other 
of  these  sections  is  amended  in  such  way  as  to  carry  out  the  general  pur- 
pose for  which  the  institution  was  created. 

C.  S.  section  7334,  contains  a  provision,  in  relation  to  State  Home  School 
for  Girls,  which  might  very  well  be  applied  to  your  institution.  The  au- 
thority conferred  upon  your  board,  in  section  3,  is  the  same  as  that  con- 
ferred upon  the  Board  of  Trustees  of  the  Stonewall  Jackson  Training 
School,  in  C.  S.  section  7314.  All  of  these  acts  have,  however,  to  be  in- 
terpreted in  the  light  of  their  capacity  to  take  inmates. 


OPINION  TO  TAX  COMMISSION 


Commissioner  for  Special  Purpose 

27  June,  1929. 

It  happened  that  Mr.  A.  J.  Maxwell  was  a  member  of  the  Corporation 
Commission  at  the  time  he  was  designated  by  Governor  McLean  a  member 
of  the  tax  commission  and,  also,  chairman  of  that  commission.  He  was  not 
appointed  and  assighed  the  duties  of  the  position  by  reason  of  the  fact 
that  he  was  a  member  of  the  Corporation  Commission.  His  duties,  there- 
fore, are  not  ex  officio,  but  original.  These  duties  have  no  relation  to  his 
former  duties  as  member  of  the  Corporation  Commission. 

Section  3  of  the  Tax  Commission  Act,  chapter  157,  P.  L.,  1927,  fixes  the 
compensation  of  the  members  of  the  commission  at  $6.00  per  day.  Upon 
this,  you  inquire  whether  or  not,  in  the  opinion  of  this  office,  Mr.  Maxwell  is 
entitled  to  the  $6.00  per  day  for  his  services  as  member  of  the  Tax  Com- 
mission, although  he  was,  at  the  same  time,  a  corporation  commissioner. 

There  can  be  no  doubt  that  this  Tax  Commission  comes  within  the  ex- 
ception in  section  7  of  article  14  of  the  Constitution.  Mr.  Maxwell  was, 
beyond  doubt,  a  commissioner  for  a  special  purpose,  so  prohibition  against 
double  office  holding  does  not  apply  to  him,  under  the  conditions  specified. 
He  is,  therefore,  entitled  to  the  $6.00  per  day,  provided  by  section  3  of  the 
act  of  1927,  so  long  as  he  attended  upon  the  meetings  of  that  commission 
and  that  qualified  himself  for  the  compensation,  under  section  3. 


OPINIONS  TO  SINKING  FUND  COMMISSION 


Sinking  Fund  Commission — State  Loans  to  Education 

5  July,  1929. 

In  reply  to  yours  of  July  2.  We  do  not  think  it  necessai-y  for  the  State 
Sinking  Fund  Commission  to  pass  on  loans  to  schools  from  the  State  Liter- 
ary Fund  and  the  State  Building  Fund.  In  both  these  instances  the  State  is 
acting  for  itself  as  well  as  the  counties  interested  and  has  provided  special 
machinery  to  protect  the  State  in  such  loans.  It  would,  therefore,  be  a 
work  of  supererogation  to  require  the  State  Sinking  Fund  Commission  to 
interfere  at  all  with  these  loans. 


Sinking  Fund  Commission — Refunding  Bonds 

21  November,  1929. 

In  re:     Refunding  Bonds  for  the  Torvn  of  Saluda 

We  think  the  State  Sinking  Fund  Commission  has  no  authority,  inde- 
pendent of  the  municipal  finance  act,  to  permit  the  issue  of  any  bonds.  If 
the  town  of  Saluda  will  adopt  the  machinery  provided  for  the  issue  of  such 
refunding  bonds,  the  debt  limitation  contained  therein  would  not  apply  to 
these  bonds.  When  it  does  adopt  that  machinery  and  authorizes  the  issue 
of  the  refunding  bonds,  then  the  matter  would  be  submitted  to  your  com- 
mission for  their  approval.  When  that  is  done,  we  find  authority  for  your 
action  in  the  premises  in  section  2  of  chapter  277  P.  L.,  1929,  page  321. 
That  part  of  the  section  is  as  follows: 

The  said  Commission  shall  also  have  authority  to  inquire 
into  and  to  give  consideration  to  any  other  factors  which  it 
may  find  to  have  a  bearing  on  the  question  presented.  The 
Commission  shall  consider  the  adequacy  or  inadequacy  of  the 
amount  of  the  issue  proposed  for  the  accomplishment  of  the 
purpose  for  which  the  bonds  or  notes  are  to  be  issued.  If 
upon  the  information  presented  the  Commission  is  of  the 
opinion  that  the  proposed  indebtedness  is  necessai'y  or  ex- 
pedient, and  that  the  amount  proposed  is  adequate  and  not 
excessive  it  shall  approve  the  same  and  make  its  order  au- 
thorizing the  issuance  of  the  bonds  or  notes. 

In  this  office  we  have,  always  had  a  serious  doubt  as  to  whether  refunding 
bonds  require  the  approval  of  your  commission,  still  this  doubt  has  never 
amounted  to  a  conviction. 


Sinking  Fund  Commission — Refunding  Bonds 

23  November,  1929. 

It  is  true  that  the  Municipal  Finance  Act  contemplates  long  term  bonds 
in  the  process  of  refunding.     The  object,  however,  of  the  refunding  is  to 
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pay  bonds  outstanding  becoming  due.  If  these  outstanding  bonds  are  serial 
bonds,  this,  we  think,  would  not  affect  the  legal  validity  of  the  refunding 
bonds. 

Sinking  fund  bonds  is  a  description  which  in  itself  is  contradictory.  Sink- 
ing funds  are  money  accumulated  in  some  way  to  pay  outstanding  bonds. 
If  you  mean  outstanding  bonds  issued  under  a  statute,  which  re- 
quires accumulation  of  the  sinking  fund,  we  do  not  see  why  the  sinking 
fund,  itself,  if  properly  care  for,  would  not  pay  the  bonds  at  their  maturity, 
without  any  necessity  for  refunding  them. 


Sinking  Fund  Commission — Registration 

10   February,   1930. 

It  seems,  from  the  letter  of  Mr.  Charles  N.  Malone,  City  Attorney  of 
Asheville,  that  the  city  of  Asheville,  in  accordance  with  the  law  as  it 
existed  at  that  time,  issued  and  sold  corporate  notes  dated  April  15,  1929, 
and  payable  April  15,  1933,  in  denomination  of  $1,000  each,  payable  to 
bearer  with  coupons  attached,  representing  semi-annual  interest  in  the 
sum  of  $950,000.  The  State  Auditor,  passing  upon  said  issue,  issued  a 
certificate  of  registration  under  chapter  214,  Public  Laws,  1927.  All  of 
these  notes  were  sold  to  W.  C.  Gay  &  Company.  That  firm  now  desires  to 
surrender  $50,000  of  these  outstanding  coupon  notes  in  exchange  for  one 
note  registered  both  as  to  principal  and  interest  in  the  amount  of  $50,000. 
The  city  of  Asheville  desires  to  comply  with  this  request. 

Some  difficulty  is  presented  by  the  fact  that  chapter  214  of  the  Public 
Laws  of  1927  requires  report  to  the  State  Auditor,  among  other  things, 
of  the  denomination  of  the  notes  or  bonds.  This  report,  which  was  regis- 
tered by  that  official,  showed  the  denominations  as  $1,000  each.  The  sub- 
stitution of  a  single  registered  note  for  $50,000  in  lieu  of  fifty  $1,000  notes, 
would  show  a  discrepancy  in  this  regard  between  the  original  registration 
and  the  actual  fact.  The  city  requests  that  the  State  Auditor  amend  the 
registration  certificate  munc  pro  tunc,  so  as  to  show  one  note  for  $50,000 
registered  and  900  coupon  notes  of  the  denomination  of  $1,000  each. 

If  this  cannot  be  done,  then  they  request  the  Sinking  Fund  Commission 
to  make  the  change. 

We  are  quite  clear  that  the  State  Auditor  has  no  authority  to  modify 
this  registration,  for,  by  section  6  of  chapter  277,  Public  Laws,  1929,  all 
the  powers  and  duties  theretofore  vested  in  the  State  Auditor  were,  on  the 
first  day  of  July,  1929,  transferred  to  the  State  Sinking  Fund  Commission. 
This  being  true,  we  see  no  substantial  difficulty  in  your  commission  noting 
this  change  upon  the  record  transferred  to  your  office  by  the  State  Auditor, 
under  chapter  277,  before  cited. 

Indeed,  it  may  be  that  the  city  of  Asheville  has  authority  to  make  this 
change  of  its  own  motion,  after  proper  compliance  with  its  charter  and 
the  general  laws  applicable  to  the  situation,  without  requesting  the  change 
to  be  made  upon  the  records  of  your  commission.  It  is  evident  that  the 
requirement  contained  in  section  4  of  chapter  214,  that  the  statement  filed 
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with  the  State  Auditor  should  show,  among  other  things,  the  denomination 
of  the  bonds  as  intended  to  meet  conditions  where  the  issue  was  that  of 
serial  bonds,  so  that  the  State  Auditor  could  have  a  record  of  the  amounts 
as  they  became  due  thereafter,  in  order  that  he  might  comply  with  the  law 
and  notify  the  officials  of  the  city  in  apt  time  to  prepare  to  meet  the  pay- 
ments as  they  fell  due. 

The  notes,  in  the  instant  case,  were  all  due  and  payable  at  the  same 
time,  April  15,  1933.  To  change  the  denomination,  then,  after  this  record 
was  made,  would  not  at  all  impede  the  State  Auditor,  now  the  State  Tax- 
ing Commission,  in  complying  with  the  requirements  of  sections  5,  6  and  7 
of  chapter  214. 

However  this  may  be,  we  think  you  could  add  a  note  to  your  record  of 
the  registration  of  these  outstanding  obligations  of  the  city  of  Asheville, 
showing  the  change  that  had  been  made  in  the  denominations  as  requested 
in  Mr.  Malone's  letter. 


Sinking  Fund  Commission — Six  Months  Notes 

27  June,  1930. 

It  seems  that,  recently,  the  city  of  Salisbury  sold  certain  six  months 
notes,  in  the  amount  of  $100,000,  said  notes  bearing  4%%  semi-annual 
interest,  to  Messrs  Bray  Brothers  &  Company  of  Greensboro,  N.  C.  This 
sale  was  made  without  the  approval  of  the  State  Sinking  Fund  Commission. 
You  request  the  opinion  of  this  office  whether  notes  of  this  character  re- 
quire the  approval  of  your  commission,  under  chapter  277,  Public  Laws, 
1929. 

We  think  such  approval  is  required.  Section  2  of  the  act,  describes  the 
securities,  whose  issue  is  to  be  approved  by  your  body,  as  all  bonds  and 
notes  or  other  interest  bearing  obligations,  authorized  after  the  passage  of 
this  act  by  any  county,  city,  town,  school  district  or  other  political  sub 
division.  Certainly,  these  notes  come  within  the  broad  terms  of  the  act. 
The  only  exceptions  to  these  broad  terms,  are  notes  issued  in  anticipation 
of  current  revenues  or  revenues  of  the  next  succeeding  year  and  bonds 
and  notes  sold  or  contracted  to  be  sold  before  July  1,  1929.  There  is  no 
showing,  in  the  instant  case,  that  these  notes  were  issued  in  anticipation 
of  the  collection  of  the  current  revenues,  1930  or  1931.  They  seem  to  have 
been  issued  in  anticipation  of  a  bond  issue,  later  to  be  approved  by  the 
Sinking  Fund  Commission.  Such  notes  are  clearly  not  within  the  ex- 
ception of  the  act,  and  so,  are  as  clearly  within  this  general  provision, 
which  requires  the  approval  of  your  commission. 


OPINION  TO  LIBRARY  COMMISSION 


County  Library— Appropriation 

9  July,  1929. 

It  seems  that  in  Davidson  County  the  board  of  county  commissioners, 
under  authority  contained  in  C.  S.  1297,  sub  section  42,  has  been  making 
an  appropriation  to  the  Davidson  County  Library  in  order  that  the  County 
might  cooperate  with  the  trustees  of  the  library  in  extending  the  service 
of  the  library  to  the  rural  communities  of  the  County.  For  some  reason 
the  present  board  declines  to  make  any  further  appropriation.  Upon  this 
you  inquire  whether  or  not,  in  the  opinion  of  this  office,  a  proper  interpre- 
tation of  the  above  mentioned  sub  section  would  allow  the  County  Board  of 
Education  to  provide  for  such  appropriation  in  a  reasonable  sum  in  their 
current  budget.  We  think  this  sub  section  does  not  require  conjoint  action 
by  these  two  boards,  but  that  either  board  may  comply  therewith  in  its 
discretion. 

In  addition  to  this  action  by  the  County  boards  for  purposes  stated  in  the 
act,  C.  S.  section  2702,  authorizes  the  governing  body  of  any  city  or  town 
to  make  continuing  appropriations  for  an  established  public  library.  Any 
such  sum  so  appropriated  is  to  be  expended  solely  for  the  maintenance  of 
the  library.  The  amount  which  can  be  appropriated  of  course,  is  to  be 
governed  by  the  circumstances,  the  needs  of  the  library,  and  the  financial 
condition  of  the  town  itself.  The  limit  of  such  appropriation  is  1/40  of  1  % 
of  the  taxable  value  of  the  property  in  the  town. 

The  same  section  is  applicable  also  to  counties,  so  the  authority  of  the 
county  to  iijake  this  appropriation  is  ample.  The  only  limit  upon  the 
appropriation  to  be  made  by  a  county  under  this  act  is  such  amount  as 
under  the  circumstances  would  be  reasonable.  Of  course,  the  authority  to 
make  the  appropriation  under  section  2702  is  vested  solely  in  the  board  of 
county  commissioners. 


MISCELLANEOUS  OPINIONS 


Election — Change  of  Residence 

26  October,  1928. 
You, request  the  opinion  of  this  office  upon  the  following  case: 

A  voter  transfers  his  residence  from  one  county  to  another. 
He  resides  in  the  precinct  to  which  he  removes  four  months. 
After  so  residing  for  four  months  in  the  precinct  in  the  county, 
to  which  he  has  removed,  he  moves  again  to  another  precinct 
in  the  latter  county  and  will  have  resided  in  this  precinct  two 
and  one-half  months,  at  the  time  of  the  election. 

The  constitutional  provision,  applicable  to  this  condition,  is  section  2  of 
article  6,  which  is  as  follows: 

He  shall  reside  in  the  State  of  North  Carolina  one  year 
and  in  the  precinct,  ward  or  other  election  district,  in  which 
he  offers  to  vote,  four  months  next  preceding  the  election : 
provided,  that  removal  from  one  precinct,  ward  or  other  elec- 
tion district  to  another  in  the  same  county  shall  not  operate  to 
deprive  any  person  of  the  right  to  vote  in  the  precinct,  ward 
or  other  election  district,  from  which  he  has  removed,  until 
four  months  after  such  removal. 

The  right  to  vote  necessarily  includes  the  right  to  register,  therefore  it 
is  clear  that  this  voter  having  lived  four  months  in  one  precinct  in  the 
county  and  two  and  one-half  months  in  the  precinct  to  which  he  has  re- 
moved may  register  and  vote  in  the  precinct  in  the  county  in  which  he  re- 
sided four  months,  regardless  of  the  fact  that  at  the  time  of  registering  to 
vote,  he  was  residing  in  another  precinct.  The  fact  that  he  was  registered 
in  another  county,  previous  to  the  removal  cannot,  in  any  way,  affect  his 
right  to  vote. 


Agricultural  Extension  Work — Contract 

24  November,  1928. 

In  your  letter  of  November  23  you  state  that  from  the  change  in  the 
membership  of  county  boards  of  commissioners  throughout  the  State,  to  be 
effective  on  the  first  Monday  in  December,  you  fear  that  the  incoming  board 
of  Commissioners  will  discontinue  an  appropriation  made  for  agricultural 
extension  work  within  the  county,  and  placed  in  the  budget  for  1928-29, 
before  the  expiration  of  the  budget  year.  You  wish  to  know  whether  or 
not  in  the  opinion  of  this  office  this  change  could  be  made  before  that  time. 

The  contracts  made  by  the  State  of  North  Carolina,  the  Federal  Gov- 
ernment, and  the  county  board  of  commissioners  in  particular  counties  are 
made  for  the  fiscal  year,  which  by  the  statute  runs  from  July  1  through 
June  30  succeeding.     We  think,  therefore,  that  no  change  can  be  made  in 
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the  situation  with  reference  to  this  extension  work  before  the  end  of  the 
fiscal  year,  July  1,  1929.  Particularly  would  this  be  true  if  the  farm  agent 
had  been  employed  for  that  period  in  a  particular  county. 


A.  &  N.  C.  Railroad — Lost  Certificate 

28  November,  1928, 

Referring  to  my  personal  interview  with  you  yesterday  in  relation  to 
lost  certificate  of  stock  in  the  A.  &  N.  C.  Railroad  Company:  This  cer- 
tificate was  issued  to  a  county  in  the  eastern  part  of  the  State  and  the 
county  offers  to  execute  a  paper  in  the  nature  of  a  bond  without  security, 
promising  to  indemnify  the  A.  &  N.  C.  Railroad  Company  from  any  loss 
by  reason  of  the  issuing  of  a  new  certificate.  You  inquire  whether  or  not 
such  obligation  without  surety  would  justify  the  issue  of  a  new  certificate 
by  the  corporation. 

C.  S.  section  1162,  which  provides  for  the  issue  of  duplicate  certificates 
when  old  ones  are  lost,  concludes  in  these  words: 

A  new  certificate  may  be  issued  without  requiring  any  bond 
when  in  the  judgment  of  the  directors  it  is  proper  to  do  so. 

Manifestly,  then,  if  your  board  of  directors  determines  that  this  is  suf- 
ficient security,  they  may  act  upon  the  same  without  impeachment  of  their 
judgment.  If  they  should  refuse  to  accept  this  security,  the  county  could 
bring  an  action  under  C.  S.  section  1163  to  compel  the  issue  of  a  new  cer- 
tificate. It  is  does  have  to  bring  this  action,  the  court  is  required  to  direct 
the  plaintiff'  to  deposit  such  security  as  to  it  appears  sufficient  to  indemnify 
any  person  from  loss  by  reason  of  such  issue. 


Constitutional  Law — Limit  of  State  Taxation 

17  January,  1929. 
The  following  is  section  6  of  article  5  of  the  Constitution  of  the  State: 

TAXES  LEVIED  FOR  COUNTIES:  The  total  of  the 
State  and  county  tax  on  property  shall  not  exceed  fifteen  cents 
on  the  one  hundred  dollars  value  of  property,  except  when  the 
county  property  tax  is  levied  for  a  special  purpose  and  with 
the  special  approval  of  the  General  Assembly,  which  may  be 
done  by  special  or  general  act:  PROVIDED,  this  limitation 
shall  not  apply  to  taxes  levied  for  the  maintenance  of  public 
schools  of  the  State  for  the  term  required  by  article  nine, 
section  three,  of  the  Constitution :  Provided,  further,  the 
State  tax  shall  not  exceed  five  cents  on  the  one  hundred  dol- 
lars value  of  property. 

This  section,  as  now  written,  was  adopted  as  an  amendment  to  the  State 
Constitution  at  the  general  election  of  1920.  It  was  submitted  by  the 
General  Assembly  to  the  people  at  the  extra  session  1920  and  became  op- 
erative in  January,  1921. 
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The  question  you  propound  upon  this  section  is  whether  or  not  the  last 
proviso,  ie — "The  State  tax  shall  not  exceed  5c  on  the  $100  value  of  prop- 
erty," limits  the  right  of  the  State  to  levy  an  ad  valorem  tax  in  excess  of 
5c  for  the  maintenance  of  public  schools  for  the  term  of  six  months.  We 
think  not.  We  think  the  proper  construction  of  the  section  is,  that  the 
first  proviso  takes  school  taxes,  as  described  therein,  wholly  without  the 
limit  of  15c  fixed  in  the  first  clause  of  the  section.  When,  therefore,  the 
second  proviso  was  attached  to  the  section,  it  refers  only  to  the  15c  per- 
mitted to  be  levied  in  the  first  clause,  the  object  being  to  prevent  the  State 
taking  over  to  itself  the  whole  15c  and  leaving  the  counties  to  resort  to 
taxes  allowed  for  a  special  purpose  and  with  the  special  approval  of  the 
General  Assembly.  The  effect  of  this  second  proviso,  then,  is  to  permit  the 
State,  if  it  chooses,  to  levy  an  ad  valorem  tax  of  5c  on  the  100  for  general 
purposes  and  to  remove  this  limitation,  entirely,  from  taxes  levied  for  the 
maintenance  of  the  public  schools  of  the  State  for  six  months.  .  In  other 
words,  so  far  as  the  State's  authority  to  levy  an  ad  valorem  tax  is  con- 
cerned, it  can,  constitutionally,  levy  only  5c  on  the  100  for  general  pur- 
poses and  only  such  rate  as  is  necessary  to  maintain  the  schools  of  the 
State  for  the  term  of  six  months. 

The  Legislative  history  of  the  statute,  submitting  the  constitutional 
amendments  voted  on  in  the  general  election  in  1920,  tends  to  support  this 
view.  The  act,  itself,  is  chapter  93  of  the  Public  Laws  extra  session  1920. 
The  original  bill  as  introduced  in  the  House  by  Honorable  R.  A.  Doughton 
did  not  contain  the  last  proviso,  as  it  appears  in  the  Constitution  at  the 
present  time.  The  rest  of  the  proposed  section  6  was  identical  with  what 
was  submitted  to  the  people  and  adopted  by  them.  The  bill  passed  the 
House,  with  proper  readings  and  roll  calls;  was  engrossed  and  sent  to  the 
Senate.  In  its  progress  through  the  Senate,  the  proviso,  limiting  the  State 
tax  to  5c,  was  offered  by  Senator  Warren  of  Beaufort;  was  adopted  by 
the  Senate  and  subsequently  concurred  in  by  a  conference  committee  ap- 
pointed by  both  Houses,  with  the  report  of  that  conference  committee 
agreed  to  by  both  Houses.  This,  of  course,  tends  to  show  that  the  amend- 
ment was  added  to  the  section  to  qualify  the  15c  restriction  and  not  the 
levy  for  the  six  months  school. 


Constitutional  Law — Obligation  op  Contract 

30  January,  1929. 

We  infer  from  the  telephone  conversation  yesterday  with  you,  that  your 
committee  wishes  some  information  in  the  first  place  as  to  an  outstanding 
contract  executed  in  accordance  with  the  statute  by  the  Printing  Commis- 
sion of  the  first  part  and  the  Capital  Printing  Company  of  the  city  of 
Raleigh  of  the  second  part,  to  print  the  bills  required  by  the  General  As- 
sembly to  be  printed  during  its   session. 

Such  a  contract  was  executed  February  16,  1928.  The  contract  ran  from 
March  1,  1928  to  June  30,  1929,  and  the  class  of  printing  to  which  the 
contract  refers  included  bills,  resolutions  and  committee  reports  of  the 
General    Assembly    and   the    Governor's    messages.     This    contract    is    out- 
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standing  and  is  now  in  force.  It  is  properly  signed  and  executed  by  the 
Governor  and  Chairman  of  the  State  Printing  Commission  and  the  Com- 
missioner of  Labor  and  Printing — Secretary  of  that  body — in  behalf  of 
the  State  Printing  Commission. 

As  hereinbefore  said,  it  expires  by  its  own  terms  on  June  30,  1929,  The 
sole  question  remaining  to  be  considered  is  whether  or  not  the  Printing 
Commission  had  authority,  under  the  statute,  to  make  such  contract. 
Under  section  1  of  chapter  211,  P.  L.  1911,  this  authority  might  well  have 
been  doubted.  There  have,  however,  been  several  amendments  made  to 
that  law  since.     Chapter  126,  P.  L.,  1917,  so  far  as  material  is  as  follows: 

The  Printing  Commission  shall  contract  for  having  all 
the  printing  and  binding  done  for  the  State  upon  the  best 
possible  terms  for  the  State  and  the  Commissioner  of  Labor 
and  Printing  shall  superintend  the  same. 

This  materially  modifies  the  act  of  1911  and  it  is  brought  forward  in  the 
C.  S.,  section  7287.  The  Court  in  Stewart  v.  State,  118  N.  C,  624,  de- 
clares that  the  highest  bidder,  under  the  provisions  to  contract,  is  entitled 
to  all  the  printing,  binding  and  ruling  and  the  work  incident  thereto,  re- 
quired by  the  several  departments  of  the  State.  The  act  considered  in  that 
case  was  the  act  of  1893,  which  was  not  as  broad  and  inclusive  as  the  act 
of  1917,  C.  S.  section  7287. 

The  object  of  these  acts,  relating  to  public  printing,  brought  forward  in 
the  Consolidated  Statutes,  chapter  120,  was  to  put  all  this  matter  of  pub- 
lic printing  and  the  contracts  for  the  same,  under  the  control  of  a  respon- 
sible body,  called  the  Printing  Commission,  composed  of  the  Governor,  the 
Council  of  State,  the  Commissioner  of  Labor  and  Printing  and  the  Attorney 
General.  C.  S.  section  7301,  provides  for  the  printing  of  bills  and  legisla- 
tive documents,  but  it  does  not  make  any  exception  as  to  what  body  shall 
deal  with  this  particular  class  of  printing.  The  existing  records  in  the 
office  of  the  Commissioner  of  Labor  and  Printing,  as  far  back  as  1915,  show 
that  this  class  of  printing  was  contracted  out  specially  by  the  Printing 
Commission.  When  the  State  printing  was  put  out  to  contract  in  1928, 
nearly  all  of  it  was  allotted  to  the  printing  firms  or  corporations  out  of  the 
city  of  Raleigh,  in  one  instance,  at  least,  to  a  corporation  resident  in  an- 
other State.  The  saving  resulting  from  this  plan  has  justified  its  adoption. 
It  was  necessary,  however,  for  the  convenience  of  the  Legislature,  that 
bills  and  legislative  documents  should  be  provided  for  in  a  local  contract. 
The  Printing  Commission,  acting  upon  the  interpretation  of  the  law,  here- 
tofore adopted  by  that  body  certainly  since  1915,  awarded  the  above  contract 
to  the  Capital  Printing  Company. 

We  think,  then,  that  under  a  proper  interpretation  of  the  act,  acquiesced 
in  by  all  the  General  Assemblies  since  1915,  the  Printing  Commission  had 
valid  legislative  authority  to  enter  into  the  contract  in  the  instant  case  and 
that  that  contract,  therefore,  is  valid  and  binding  upon  the  State  of  North 
Carolina.  This  being  true,  it  is  a  contract  protected  from  adverse  legis- 
lation by  the  Constitution  of  the  United  States,  where  that  adverse  legis- 
lation impairs  its  obligation.  This  has  been  the  rule  applied  by  the  Su- 
preme Court  of  the  United  States  since  Fletcher  v.  Peck,  6  Cranch,   87. 
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Of  course,  the  State  has  the  same  power  as  an  individual  to  break  its  con- 
tracts, leaving  the  injured  party  to  his  cause  of  action  for  damages.  Under 
such  circumstances,  there  would  be  no  impairment  of  the  obligation  of  the 
contract.  In  the  case  of  the  State,  however,  there  could  be  no  action 
against  it  for  damages  for  breach  of  contract.  The  printers,  then,  in  the 
instant  case,  could  have  no  remedy  against  the  State  in  the  courts  of  the 
State,  if  this  contract  was  broken.  They  had  the  right  to  rely  upon  the 
performance  of  the  contract  in  good  faith  by  the  State.  So  the  State  has 
the  power  to  break  this  contract,  but,  with  all  deference,  we  submit  that 
it  has  no  moral  right  to  do  so. 
See 

Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.,  1. 
Mercantile  Trust  Co.  v.  Columbus,  203  U.  S.,  311. 
Clements  v.  State,  76  N.  C,  199. 


State  Employee — Garnishment 


31  January,  1929. 


I  am  in  receipt  of  your  letter  of  January  29.  This  office  has  heretofore 
rendered  an  opinion  that  the  salary  or  wages  of  a  State  officer  or  em- 
ployee may  not  be  garnisheed  by  serving  process  on  the  Treasurer  or  other 
State  official  charged  with  the  payment  of  such  salary  or  wages. 

A  different  question  is  presented  with  respect  to  garnisheeing  funds,  be- 
longing to  such  officer  or  employee,  on  deposit  in  a  bank.  Garnishment 
would  be  applicable  in  such  case,  just  as  with  respect  to  any  other  citizen. 


Cities  and  Towns — Puplic  Purpose 

26  February,  1929. 

Replying  to  your  inquiry  with  respect  to  proposed  bill  to  amend  charter 
of  Kinston  by  adding  proviso  at  the  end  of  section  6  of  chapter  578,  Public- 
Local  Laws  of  1911,  I  have  to  say  that,  apparently,  the  purpose  intended 
can  be  accomplished  under  chapter  33,  Public  Laws  of  1925,  without  ad- 
ditional legislation. 

A  city  can  expend  public  funds  only  for  a  public  purpose.  On  this  sub- 
ject, see  Hudson  v.  Greensboro,  185  N.  C.,  502,  Ketchie  v.  Hedrick,  186  N. 
C,  392,  and  Briggs  v.  Raleigh,  195  N.  C.,  223.  The  latter  case  involved 
the  validity  of  a  bond  issue  of  the  city  of  Raleigh  authorized  under  vote 
of  the  people  for  aid  to  the  State  Fair.  The  Court  held  this  to  be  a  public 
purpose.  Note,  however,  that  the  bond  issue  was  authorized  by  a  vote  of 
the  people. 

Article  7,  section  7,  of  the  Constitution  prevents  tax  levy  or  bond  issue 
for  any  except  necessary  expenses  unless  by  vote  of  the  people.  The  aid 
to  manufacturing  plants  contemplated  by  the  bill  submitted  does  not  come 
within  the  term,  "necessary  expenses",  as  used  in  the  Constitution.  I 
think  the  Court  would  hold  that  it  is  for  a  public  purpose,  and  that  such 
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aid  could  be  extended  by  a  vote  of  the  people,  as  required  by  chapter  33, 
Public  Laws  of  1925.  It  could  not  be  extended  without  such  vote  of  the 
people. 


Board  of  Commissioners — Borrowing  Money 

8  March,  1929. 

It  seems  that  the  county  of  Duplin,  acting  under  section  4  of  the  County 
Finance  Act,  chapter  81,  Public  Laws,  1927,  has  borrowed  money  for  or- 
dinary expenses  against  current  taxes  for  the  tax  year  of  1928.  In  doing 
so,  they  did  not  exceed  the  80%  limit  fixed  in  that  section.  Those  notes, 
under  the  section  4,  must  be  paid  not  later  than  thirty  days  after  the  ex- 
piration of  the  current  fiscal  year.  This  would  require  them  to  be  paid 
on  or  before  July  31;  1929.  As  a  matter  of  fact,  these  outstanding  notes 
are  to  become  due  on  Next  Tuesday,  the  12th  of  March.  There  is  still  out- 
standing and  uncollected  63%,  so  we  are  informed,  of  the  taxes  for  1928. 
Under  a  condition  of  this  kind,  we  think  the  Board  of  Commissioners  of 
Duplin  County  may  resort  to  section  5  of  said  chapter  81.  That  permits 
the  borrowing  against  revenue  to  meet  the  principal  and  interest  of  bonds 
or  notes  to  become  due  within  four  months. 

The  outstanding  notes,  referred  to  above,  of  Duplin  County  come  within 
the  description  of  this  section  and  they  have  not  been  otherwise  adequately 
provided  for.  consequently,  Duplin  County  has  authority,  under  section  5, , 
to  borrow  money  to  pay  these  notes  next  Tuesday,  in  anticipation  of  the 
receipt  of  either  the  revenue  of  the  fiscal  year  in  which  the  loan  is  made 
or  the  revenue  of  the  next  succeeding  fiscal  year.  This  loan  is  to  be  pay- 
able not  later  than  the  end  of  the  next  succeeding  fiscal  year,  which  would 
be  July  1,  1930. 


Statute  Proviso 

12  March,  1929. 

I  found  House  bill  125  awaiting  me  on  my  return  from  dinner. 

You  ask  what  effect  would  the  limitation  contained  in  the  proviso  at- 
tached to  substitute  section  24  of  the  act  have  upon  counties  levying  a  rate 
of  taxes  in  excess  of  30c  plus  5%  of  the  total  amount  for  teachers  salaries 
for  the  purpose  of  paying  the  salary  of  teachers  employed  by  the  county  in 
excess  of  those  allowed  under  sections  16  and  17  of  the  bill. 

Substitute  section  24  in  full  is  as  follows: 

If  any  county  shall  pay  any  salary  or  salaries  in  excess  of 
the  schedule  of  salaries  herein  provided,  the  County  Commis- 
sioners of  said  county  shall  make  a  special  levy  therefor,  and 
the  tax  receipts  shall  show  upon  the  face  thereof  the  purpose 
of  said  levy  and  the  rate  thereof;  Provided,  that  in  no  event 
shall  any  county  levy  any  sum  for  this  purpose  in  excess  of 
five  per  cent  of  the  total  amount  allowed  in  the  budget  for 
teachers'  salaries  under  the  salary  schedule  herein  provided. 
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We  think  the  only  effect  of  the  proviso  is  to  prohibit  any  county  from 
levying  any  tax  in  excess  of  5%  of  the  total  amount  allovi^ed  in  the  budget 
for  teachers  salaries,  under  the  salary  schedule  herein  provided,  to  pay  any 
salary  in  excess  of  the  schedule  of  salaries.  It  has  no  effect  upon  the  levy- 
ing of  a  proper  tax  to  pay  the  salary  of  teachers  employed  by  the  county 
in  excess  of  those  allowed  under  sections  16  and  17  of  the  bill. 

This  proviso  seems  to  be  a  subsidiary  and  dependent  part  of  the  section 
to  which  it  is  appended.  It  is  evidently,  we  think,  confined  to  this  section. 
Says  Black's  Interpretation  of  Laws,  page  430,  "The  proper  office  of  a 
proviso  is  to  limit  or  restrict  preceeding  section  or  part  of  the  statute,  not 
to  expand  or  enlarge  it  or  to  introduce  new  provisions".  As  to  the  number 
of  teachers,  sections  16  and  17,  as  amended,  seems  to  be  adequate  and  com- 
plete. 

It  would  be  a  rather  extraordinary  construction,  if  the  proviso  to  a 
particular  section  would  have  the  effect  of  limiting  other  sections,  which 
seem  to  be  full  and  complete  in  themselves. 


Supreme  Court — Printing 

14  March,  1929. 

The  Appropriation  Act  of  1927,  chapter  79  of  Public  Laws,  appropriated 
$25,000  for  each  year  of  the  biennium  to  pay  the  costs  of  the  Supreme 
Court  printing,  including  reports  reprinted.  Section  3  of  this  act  de- 
clares that  the  cost  of  printing  of  any  department,  bureau,  or  agency  whose 
printing  is  covered  by  the  State  printing  contract,  shall  be  paid  for  upon 
bills  rehdered  and  approved  by  the  Commissioner  of  Labor  and  Printing. 

It  seems  from  the  file  which  you  left  with  us,  that  you  ordered  certain 
die  stamp  letterheads  for  one  of  the  Supreme  Court  judges  from  a  printing 
company  in  the  city  of  Raleigh  and  that  cost  of  the  same  was  $15.00.  In 
addition  to  this,  there  is  a  bill  for  over-printing  500  checks  in  the  amount 
of  $4.50,  making  the  total  of  $19.50.  In  addition  to  this,  you  had  sixteen 
volumes  of  records  and  briefs  bound  by  another  Raleigh  concern,  the  cost 
of  which  was  $37.75. 

On  the  13th  of  March,  1929,  the  Budget  Bureau,  through  Mr.  Henry 
Burke,  notified  you  that  as  these  particular  purchase  orders  were  placed 
directly  with  others,  not  State  printers,  the  Director  of  the  Budget  can- 
not, therefore,  certify  the  availability  of  these  orders.  In  inaking  this 
ruling,  he  is  applying  to  this  printing  the  above  quoted  section  3  of  chapter 
79,  1927,  ie:  that  all  printing  had  under  the  State  contract  should  be  or- 
dered through  the  Department  of  Labor  and  Printing. 

The  question  you  propound  upon  this  is  whether  or  not  this  ruling  of  the 
Budget  Bureau  is  justified  by  the  statute. 

Of  course,  narrowly  construed,  the  term  "printing"  would  not  include 
binding.  It  would,  however,  necessarily  include  letterheads  obtained  for 
a  Justice  of  the  Supreme  Court.  We  think,  however,  this  construction 
would  be  too  narrow.  The  same  term  is  used  in  making  the  appropriation 
for  the  Supreme  Court  printing.  The  statute,  C.  S.  section  7287,  author- 
izes the  printing  commission  to  contract  for  having  all  printing  and  bind- 
ing done  for  the   State  upon  the  best  possible  terms  for  the   State.     We 
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have  examined  the  contract  made  with  the  State  printers  and  find  that  it 
includes  all  printing  and  binding.  Of  course,  this  contract  is  to  be  in- 
terpreted in  the  light  of  the  statutes  regulating  public  printing  at  the 
time  that  said  contract  was  entered  into.  C.  S.  7296  gives  the  Supreme 
Court,  itself,  authority  to  contract  for  printing  the  Supreme  Court  records. 
The  wording  of  that  section  is  as  follows: 

The  Supreme  Court  is  authorized  to  contract,  from  time  to 
time,  for  the  printing  of  its  reports,  to  select  the  printer  for 
the  same,  and  to  prescribe  such  terms  of  the  contract  as 
will  insure,  under  the  supervision  of  the  Court,  the  prompt 
issue  of  the  reports  as  soon  as  practicable  after  a  sufficient 
number  of  opinions  are  filed:  provided,  no  contract  shall  be 
made  for  a  longer  period  than  two  years  nor  at  a  price  higher 
than  that  paid  the  State  printers  for  the  same  period:  Pro- 
vided, further,  that  in  letting  said  contract  preference  shall  be 
given  to  the  Printers  of  the  State. 

We  have  an  interpretation  of  this  section  by  the  Supreme  Court  itself, 
in  153  N.  C,  650,  which  is  as  follows: 

We  are  of  the  opinion:  (1)  That  the  printing  of  the  Su- 
preme Court  reports  is  a  part  of  the  public  printing  of  the 
State,  and  as  such,  Revisal,  5095,  devolves  upon  the  Com- 
missioner of  Labor  and  Printing  the  duty  to  examine  the 
printing  and  binding,  and  certify  the  workmanship  thereof, 
and  pass  upon  the  accounts  rendered,  and  furnish  paper  and 
stationery  therefor,  in  the  same  manner  as  for  all  other  public 
printing. 

(2)  We  are  further  of  opinion  that  as  to  contracting  for 
the  printing  of  the  reports — a  matter  with  which  the  Commis- 
sioner of  Labor  and  Printing  is  not  charged — the  duty  is  con- 
fided to  the  Court  to  select  the  printer,  and  direct  the  manner 
in  which  the  work  shall  be  done,  and  supervise  the  general 
conduct  of  the  same  in  order  that  the  reports  may  be  issued 
promptly,  and  shall  in  all  respects  conform  to  the  style  of 
printing  and  binding  designated  by  the  Court.  Revisal, 
5093,  is  an  exception  to  Revisal,  5092,  by  which  the  contract- 
ing for  the  State  printing  generally  is  entrusted  to  the  com- 
mittee therein  designated. 

(3)  As  section  5093  restricts  the  Court  to  the  prices  al- 
lowed and  fixed  by  the  committee  for  the  other  public  printing 
of  the  State,  and  Revisal,  5095,  devolves  upon  the  Bureau  of 
Labor  and  Printing  the  passing  upon  the  accounts  and  work- 
manship and  furnishing  the  paper,  it  practically  results  that 
there  devolves  upon  the  Court  merely  the  duty  of  selecting 
the  printer,  and  directing  the  style  and  general  execution  of 
the  work.  As  the  price  is  already  fixed  by  the  committee  on 
printing,  the  Court  can  contract  either  verbally  or  in  writing 
with  the  printer  who  shall  receive  the  same  prices  as  are  al- 
lowed by  said  committee  under  Revisal,  5092. 

This,  of  course,  creates  an  exception  to  the  statute  and  we  think  it 
should  be  so  contrued  as  not  to  extend  it  beyond  the  plain  import  of  its 
words,  though  we  are  thoroughly  convinced  that  the  Supreme  Court  should 
have  the  same  control  over  the  binding  of  its  records  and  briefs  as  it  has 
over  the  printing  of  its  reports. 

It  seems,  therefore,  that  the  contention  of  the  Budget  Bureau  in  the 
instant  case  is  sound  upon  the  statutes  as  written. 


biennial  report  of  the  attorney  general  311 

Public  Health — Special  Tax 

3  April,  1929. 

I  am  in  receipt  of  your  letter  of  April  2,  asking  if  under  C.  S.  7075  the 
board  of  commissioners  of  Granville  County  may  levy  a  special  tax  to  be 
.expended  for  the  preservation  of  public  health,  the  said  levy  to  be  in  ex- 
cess of  the  15c  for  general  county  purposes. 

C.  S.  7075  makes  the  authorization  for  such  a  levy  insofar  as  that  may 
be  done  by  the  General  Assembly.  In  view  of  the  limitations  upon  the 
tax  rate  contained  in  Constitution,  article  5,  section  6,  the  question  arises 
as  to  whether  the  section  referred  to  is  constitutional. 

The  Court  has  never  directly  passed  upon  the  question.  In  Armstrong 
V.  Commissioners,  185  N.  C,  405,  the  Court  held  that  a  public  hospital 
could  not  be  established  without  a  vote  of  the  people.  A  public  hospital 
is,  of  course,  a  species  of  public  health  work  related  to  the  general  work 
conducted  by  your  office.  In  the  Armstrong  case  at  page  408  the  Court 
makes  this  reference  to  the  subject: 

A  proper  application  of  these  principles  will  uphold  and 
require  the  construction  that  while  the  board  of  county  com- 
missioners, under  section  7075,  are  authorized  generally  to 
levy  a  special  tax  when  required  and  necessary  for  the  pro- 
tection or  conservation  of  the  public  health,  before  entering 
upon  an  expenditure  for  the  erection  and  maintenance  of  a 
county  tuberculosis  hospital  they  must  have  the  approval 
of  a  popular  vote  taken  as  a  subsequent  chapter  provides. 

The  expression  thus  quoted  in  its  reference  to  special  tax  levy  under 
7075  is  not  necessary  to  a  decision  of  the  cause  then  before  the  Court  and 
is,  therefore,  a  dictum.  The  question  you  present  is  not  free  from  doubt 
and  yet  I  do  not  feel  that  this  office  should  say  that  C.  S.  7075  is  un- 
constitutional. I  am  of  opinion  that  the  Court  would  probably  declare  it 
constitutional.  Under  these  circumstances,  I  advise  that  the  county  com- 
missioners may  properly  proceed  with  the  levy  of  the  special  tax  thus 
authorized.  If  the  right  to  make  such  levy  is  contested,  the  Court  could 
then  determine  its  constitutionality. 

Of  course,  a  levy  for  one  year  is  not  effective  for  a  subsequent  year. 
Assuming  that  the  board  of  commissioners  have  the  authority  to  make  the 
levy,  they  have  the  discretion  to  make  it  for  one  year  and  decline  to  do  so 
for  a  subsequent  one. 


Real  Estate  Commission — Surplus 

5  April,  1929. 
The  Real  Estate  Commission  Act  of  1925  contains  this  provision: 

All  fees  and  charges  collected  by  the  Commission  under  the 
provisions  of  this  act,  shall  be  paid  into  the  general  fund  in 
the   State  Treasury.     All  expenses  incurred  by  the   Commis- 
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sion  under  the  provisions  of  this  act,  including  compensation 
to  members,  secretaries,  clerks  and  assistants  shall  be  paid 
out  of  the  general  fund  in  the  State  Treasury  upon  warrants 
of  the  State  Auditor  from  time  to  time  when  vouchers  there- 
for are  exhibited  and  approved  by  the  Commission:  Pro- 
vided, that  the  total  expense  for  every  purpose  incurred  shall 
not  exceed  the  total  fees  and  charges  collected  by  the  Com- 
mission. 

You  request  an  opinion  from  us  as  to  the  effect  of  this  provision. 

Its  effect  simply  is  to  create  a  special  fund  in  the  State  Treasury,  which 
is  applicable  to  all  expenses  incurred  by  the  Commission  in  the  administra- 
tion of  the  act  leaving  what  balance,  if  any,  to  remain  in  the  State  Treas- 
ury, The  expenses  of  the  administration  of  the  act,  as  defined  in  the 
above  quoted  clause,  cannot,  however,  be  more  than  the  credit  to  this  fund 
in  the  State  Treasury.  Stated  shortly,  the  State  Auditor  and  the  State 
Treasurer  do  this  part  of  the  bookkeeping  for  the  commission. 


University — Workmen's  Compensation  Act 

24  April,  1929. 

The  North  Carolina  Workmen's  Compensation  Act,  section  2  (c)  de- 
fines "employer"  to  mean  "the  State  and  all  political  sub  divisions  thereof, 
all  public  and  quasi  public  corporations  therein". 

Section  2  (b)  provides  "as  relating  to  those  so  employed  by  the  State, 
the  term  "employee"  shall  include  all  officers  and  employees  of  the  State, 
except  only  such  as  are  elected  by  the  people,  or  by  the  General  Assembly,  or 
appointed  by  the  Governor,  either  with  or  without  the  confirmation  of  the 
Senate". 

Under  section  8  of  the  act,  neither  the  State  nor  any  employee  of  the 
State  has  the  right  to  reject  the  provisions  of  the  act. 

By  section  14  (b)  the  act  does  not  apply  to  casual  employees. 

Under  section  67  employers  must  insure  against  their  liability  under  the 
act  or  may  be  permitted,  upon  satisfactory  proof  of  financial  ability,  to 
pay  direct  the  compensation  awarded. 

The  act  applies  to  the  University  and  to  all  of  its  employees,  including 
its  faculty,  except  casual  employees. 


Tax  Sales  Certificates — Infants  and  Lunatics 

20  June,  1929. 
Re:     Sale  of  Land  of  hifants  and  Lunatics  for  Taxes 

It  is  exceedingly  difficult  to  deal,  satisfactorily,  with  the  question  pro- 
pounded by  you  upon  this  matter. 

C.  S.  section  7984,  prohibits  the  sale  of  the  land  of  a  minor,  lunatic  or 
other  person,  non  compos  mentis,  in  absolute  terms.  This  is  a  very  old 
law  and  is  based  upon  statutes  enacted  before  the  codification  of  1883,  it 
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being  found  in  section  3691  of  that  code.  At  that  time,  the  sale  by  the 
sheriff  carried  the  absolute  title  of  the  taxpayer  to  the  purchaser.  Any 
proposed  purchaser,  that  bid  the  amount  of  taxes  due  upon  such  land, 
would  probably  have  the  land  knocked  down  to  him.  It  was  because  of 
this  that  the  Legislature  enacted  this  prohibition.  It  was  intended  to 
prevent  the  sacrifice  of  the  lands  of  incompetents,  without  any  opportunity 
on  their  part  to  protect  them. 

The  act  of  1927,  however,  changed  all  of  this  and  prohibited  the  sale 
of  land  for  taxes,  except  by  an  order  of  court  following  the  procedure,  in  the 
nature  of  an  action  to  foreclose  a  mortgage.  It  required  all  the  persons  in 
interest  to  be  made  parties  to  the  procedure,  thus  all  of  them  have  an  op- 
portunity to  defend. 

If  there  is  no  real  guardian  of  the  incompetents,  then,  under  the  ordinary 
rules  of  procedure,  a  guardian  ad  litenri  must  be  appointed  for  them,  in 
order  that  the  pui'pose  of  the  more  recent  acts  could  be  effected.  Thus, 
the  evil  which  the  old  act  was  intended  to  meet,  has  been  absolutely  elim- 
inated. We  know  that  repeals  by  implication  are  not  favored,  but  the 
necessary  effect  of  the  act  of  1927  is  a  declaration  by  the  Legislature  that 
here  in  this  act  is  the  only  procedure  which  can  be  adopted  to  sell  lands 
for  the  non  payment  of  taxes.  In  other  words,  to  that  extent  and  as  to 
that  particular  feature,  it  is  a  codification  of  the  law.  Manifestly,  we 
think,  the  main  purpose  and  design  of  the  act  of  1927  would  be  materially 
impaired,  if  not  frustrated,  by  not  holding  that  where  the  incompetent  is 
made  party  to  the  proceedings  in  the  proper  way,  he  should  not  be  bound 
by  those  proceedings. 


County  Commissioner — Tort — Convict 

28  June,  1929, 

In  your  letter  of  June  27,  you  inquire  whether  or  not,  in  the  opinion  of 
this  office,  a  county  commissioner  could  be  held  liable,  individually,  for  in- 
jury inflicted  by  convicts  or  other  employees  of  the  county,  while  operat- 
ing trucks  in  constructing  highways,  transporting  prisoners,  etc. 

It  is  not  possible  to  define  such  liability  in  such  general  terms  as  to  fit 
all  imaginable  cases,  nor  is  it  possible  to  reconcile  cases  in  our  court  in 
such  way  as  to  make  the  principle  definite  and  clear. 

Hipp  V.  Ferrell,  169  N.  C,  551,  is  to  be  considered  as  dealing  with  a  de- 
murrer, strictly.  The  allegations  in  article  four  of  the  complaint  charge 
the  defendant  with  knowingly  allowing  the  approach  on  one  side  of  a 
bridge  to  remain  out  of  repair,  unsafe  and  in  condition  dangerous  to  those 
using  the  bridge  for  a  space  of  over  fifty-two  days,  during  all  of  which 
time,  the  timbers  and  joists  of  said  bridge  were  in  a  rotten,  weak  and  dan- 
gerous condition.  You  will  observe,  therefore,  that  the  charge  is  that  the 
duty  imposed  by  statute,  a  simple  ministerial  duty  upon  the  members  of 
the  highway  commission  was  to  keep  these  highways  in  a  reasonably  safe 
condition.     It  was  in  a  dangerous  condition  to  their  knowledge  for  a  period 
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of  over  fifty-two  days.  This  charge,  then,  amounts  to  a  charge  of  the  will- 
ful violation  of  a  public  duty  and  the  public  duty  was  of  such  character 
as  to  make  those  who  violated  it  with  knowledge  and  an  opportunity  to 
correct  the  defect  liable  personally. 

The  personal  side  of  the  problem  is  found  illustrated  in  Mott  v.  Hull, 
L.  R.  A.,  1916  (b),  page  1184.  There  the  neglect  for  which  these  public 
officials  were  held  liable,  was  in  the  construction  of  a  culvert  in  which 
they  left  the  road  without  special  barriers  or  other  warning  to  travelers, 
before  it  was  completed.  Their  liability,  however,  was  predicated  upon 
the  fact  that  the  defendants  did  the  work  in  person  and  with  the  help  of 
laborers  under  their  personal  superintendency.  To  leave  a  highway,  then, 
rendered  so  dangerous  by  their  own  act,  unguarded  and  unprotected,  was, 
in  itself,  a  personal  wrong  against  any  person  damaged  or  injured  thereby. 

So,  Hipp  V.  Ferrell  was  cited  in  Fore  v.  Feimster,  171  N.  C,  551,  which 
was  an  attempt  to  hold  the  Board  of  Commissioners  personally  liable  for 
material  furnished  to  a  construction  company — the  board  having  failed  to 
take  the  bond  to  protect  material,  men  and  laborers.  It  is  held,  broadly, 
in  that  case,  that  where  the  Legislature  has  created  certain  duties  to  be 
performed  by  the  county  commissioners,  and  has  expressly  imposed  a 
liability  upon  their  failure  to  perform  some  of  them,  but  not  as  to  others, 
such  liability  only  attaches  where  it  is  expressly  so  declared. 

In  Holmes  v.  Upton,  192  N.  C.  179,  the  charge  against  the  highway  com- 
mission was  that  they  negligently  failed  to  keep  the  highway  bridge  in  re- 
pair, through  which  failure  plaintiff  was  injured.  The  court  held,  simply, 
that  the  allegation  and  proof  were  not  sufficient  to  warrant  recovery  against 
the  individual  members. 

In  Hipp  V.  Ferrell,  173  N.  C,  167,  the  case  was  presented  on  its  merits, 
after  the  trial.  This  case  should  be  read  in  connection  with  the  original 
case,  for  it  was  held  strictly,  (the  same  judge,  Hoke,  writing  the  opinion) 
that  public  officers,  in  the  performance  of  their  official  and  governmental 
duties  involving  the  exercise  of  judgment  and  discretion  may  not  be  held 
liable  as  individuals  for  breach  of  such  duties,  unless  they  act  corruptly 
and  of  malice.  This  principle  is  affirmed  in  Lasiter  v.  Adams,  196  N.  C, 
711.  The  court  said:  "Public  road  officials  of  a  township  may  not  be  held 
liable  for  their  official  acts,  personally,  in  the  absence  of  allegations  that 
the  acts  were  done  maliciously  or  corruptly."  You  will  find  other  de- 
cisions cited  in  the  text  of  these  opinions. 

It  is  clear,  therefore,  that  in  North  Carolina,  individual  members  of  such 
boards  are  never  liable  for  damages  inflicted  for  the  tort  of  an  employee 
under  any  conditions.  In  order  to  make  any  liability,  at  all,  the  neglect 
must  be  personal  to  the  individual  and  so  great  as  to  constitute  it  a  willful 
and  wanton  or  corrupt  act.  As,  therefore,  this  can  never  be  more  than  a 
personal  liability,  we  do  not  think  that  your  Board  of  Commissioners  would 
be  justified  in  using  the  county  funds  to  provide  insurance  to  protect  them 
from  such  personal  wantoness,  willfulness  or  corruption. 
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Motor  Vehicle — Transfer  of  Title 

9  July,  1929. 

I  have  this  morning  discussed  with  Mr.  L.  S.  Harris  of  the  Motor 
Vehicle  Bureau  of  the  Revenue  Department  the  questions  involved  in  our 
telephone  conversation.  The  certificate  of  repossession  upon  which  assign- 
ment of  title  is  based  has  always  included  statement  that  it  was  "by  due 
process  of  repossession".  The  Department  has  recognized,  and  does  now 
recognize,  a  proper  assignment  by  the  one  in  whose  name  the  automobile 
is  registered.  Of  course,  this  must  be  supported  by  its  requirements  with 
respect  to  cancellation  of  the  lien  where  it  exists.  The  Department  has 
recognized,  and  still  does  assignment  by  the  owner  in  whose  name  the 
vehicle  is  registered  to  a  lien  holder  as  well  as  to  some  other  person.  Of 
course,  it  does  not  thereby  assume  to  take  any  position  with  respect  to  the 
relations  existing  between  the  owner  and  the  lien  holder  as  a  consequence 
of  this  assignment  by  the  owner  to  the  lien  holder.  However,  it  has  felt 
justified  in  recognizing  the  assignment  by  the  owner,  although  it  may  be 
to  the  lien  holder  himself.  It  takes  this  position  because  under  sub  section 
(f),  section  15,  Public  Laws  of  1927,  the  statute  seems  to  justify  such 
recognition  when  the  transfer  is  "by  the  voluntary  act  of  the  person  whose 
title  or  interest  is  so  transferred." 

That  section  authorizes  the  Department  to  require  "instruments  or  doc- 
uments of  authority,  or  certified  copies  thereof,  as  may  be  required  by  law 
to  evidence  or  effect  a  transfer  of  title  or  interest  in  or  to  chattels  in  such 
case".  Therefore,  where  the  request  for  a  new  certificate  is  not  based  upon 
assignment  by  the  registered  owner,  the  Department  has  established  the 
practice  of  requiring  copy  of  the  advertisement  of  sale  and  the  certificate 
of  the  auctioneer  that  the  sale  was  made.     • 

It  does  not  appear  that  this  office  has  written  any  opinion  on  the  sub- 
ject. The  practice  outlined  was  probably  followed  in  consequence  of  con- 
sultation either  with  Mr.  Nash  or  Mr.  Siler.  I  think  the  practice  is  justi- 
fied by  the  statute. 


Naturopathy — E  xam  in  ation 

4  September,  1929. 

I  am  in  receipt  of  your  letter  of  August  28.  Under  C.  S.  6704,  the  pro- 
visions of  C.  S.  6702  and  6703,  with  respect  to  powers  of  your  board,  apply 
to  other  non-drug  giving  practitioners  with  the  exceptions  therein  named. 
The  examination  with  respect  to  such  other  non-drug  giving  practitioners 
over  which  your  board  has  authority  is  limited  to  the  subjects  of  anatomy, 
physiology,  pathology,  and  diagnosis.  I,  therefore,  think  that  your  board 
has  the  right  to  act  under  sections  6702  and  6703  with  respect  to  practi- 
tioners of  naturopathy. 

When  you  come  to  apply  the  provisions  of  6702  to  those  who  apply  to  you 
for  examination  in  naturopathy,  you  should  adopt  the  same  means  to  sat- 
isfy yourself  that  they  comply  with  the  statute  as  to  course  and  extent  of 
study  as  you  would  in  passing  upon  the  application  of  one  to  take  the 
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osteopathic  examination.  You  would  use  such  means  as  would  be  sufficient 
to  show  that  the  applicants  have  met  the  requirements  of  the  statute  with 
respect  to  course  of  study. 

When  you  come  to  determine  whether  you  will  grant  the  license  under 
C.  S.  6703  to  one  who  presents  certificate  of  license  from  another  state  or 
territory  or  the  District  of  Columbia,  you  would  there  use  the  same  means 
of  ascertaining  the  facts  as  you  would  with  respect  to  applicant  for  osteo- 
pathic license. 

After  all,  the  whole  matter  is  one  for  the  fair  and  good  judgment  of  your 
board.  It  is  impossible  for  me  to  do  otherwise  than  give  you  general  rules 
on  the  subject. 


Barbers  Act— Unincorporated  Village 

18  September,  1929. 

I  am  in  receipt  of  your  letter  of  September  17.  I  am  of  opinion  that 
towns  and  cities  referred  to  in  section  23,  chapter  119,  Public  Laws  of 
1929,  the  act  regulating  the  practice  of  barbering,  means  incorporated  cities 
and  towns.  Therefore,  if  a  place,  no  matter  how  large,  is  not  incorporated, 
the  act  would  not  apply  to  it. 


Chiropody — Examination — Reciprocity 

27  September,  1929. 

In  accordance  with  your  request,  I  advise  you  with  respect  to  applica- 
tion of  Z.  M.  Johnson  of  Wilson,  applicant  for  registration  to  practice  chi- 
ropody: I  confirm  statement  made  orally  to  you  some  days  ago  that,  in  my 
opinion,  he  is  not  entitled  to  registration  under  C.  S.  6769,  or  section  5, 
chapter  78,  Public  Laws  of  1919,  for  the  reason  that  he  did  not  file  his 
application  for  certification  without  examination  within  the  time  required 
by  that  section.  For  one  to  have  availed  himself  of  the  provisions  of  that 
section,  he  was  required  to  file  the  application  by  July  1,  1919,  and  this  was 
not  done. 

I  am  of  opinion,  however,  that  your  board  has  authority  to  issue  him 
reciprocity  certificate  without  examination  under  provisions  of  section  6770, 
C.  S.,  or  section  8,  chapter  78,  Public  Laws  of  1919.  That  section  is  as 
follows : 

Certificates  to  registered  chiropodists  of  others  states. — 
Applicants  registered  or  certified  by  examiners  of  other  states 
whose  requirements  are  equal  to  those  of  this  state  may,  upon 
the  payment  of  a  fee  of  twenty-five  dollars,  be  granted  a 
certificate  without  examination:  Provided,  that  the  provisions 
of  this  section  shall  be  extended  only  to  those  states  which 
extend  to  this  state  the  same  privilege. 

This  man  has  a  certificate  or  license  from  the  State  Board  of  Medical 
Examiners  of  Virginia,  issued  in  1918.  The  fact  that  it  was  issued  in  that 
year  prior  to   creation   of  your  board   does   not,   in  my   opinion,   affect   or 
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operate  to  prevent  your  issuance  of  the  license  certificate  under  the  above 
section. 

I  have  examined  the  Virginia  statute  on  this  subject,  contained  in  Chap- 
ter 68  Code  of  "Virginia  of  1919.  The  licensing  of  applicants  to  practice 
chiropody  as  well  as  medicine  is,  under  that  chapter,  placed  in  the  control 
of  the  State  Medical  Examining  Board  of  Virginia.  Both  subjects  are 
covered  in  the  single  chapter  referred  to.  A  portion  of  section  1613  is  as 
f  ollow^s : 

The  board  may,  at  its  discretion,  arrange  for  reciprocity 
w^ith  the  authorities  of  other  states,  territories  and  countries 
having  requirements  equal  to  those  established  by  this  chapter. 

Under  section  1621  of  said  chapter  68,  Code  of  Virginia,  the  subjects 
for  examination  are  set  out  and  are  substantially  the  same  as  those  in  sec- 
tion 4,  chapter  78,  Public  Laws  of  1919,  now  C.  S.  6767.  I  am,  therefore, 
of  the  opinion  that  under  said  section  8,  chapter  78,  Public  Laws  of  1919, 
now  C.  S.  6770,  your  board  has  the  authority  to  grant  the  said  Johnson  the 
reciprocity  certificate  without  examination  upon  the  payment  by  him  of 
the  fee  of  $25.00  as  therein  provided'. 


Criminal  Law — Treason — Rioting 

7  November,  1929. 

In  writing  this  opinion  and  calling  your  attention  to  certain  authorities, 
I  shall  assume  that  the  Marion  strikers  were  engaged  in  the  act  of  un- 
lawful picketing  at  the  time  at  which  the  conflict  between  thein  and  the 
officer  occurred.  This  unlawful  picketing  was  clearly  a  criminal  conspiracy 
and  indictable  as  such.     See  12  C.  J.,  573,  section  70. 

It  is  true,  also,  that  when  the  sheriff,  as  representative  of  the  law  with 
his  deputies  attempted  to  open  the  way  through  the  picketers  for  persons 
who  were  willing  to  work,  they  represented  the  power  of  the  State  and  they 
are  clothed  with  all  the  authority  necessary  to  prevent  illegal  acts.  Except 
as  providing  punishment  for  illegal  conspiracies,  there  is  no  legislation  in 
North  Carolina  which  deals  specifically  with  the  situation.  I  understand 
that  these  picketers  have  been  indicted  under  sections  4178  and  4179  of  the 
Consolidated  Statutes  of  1919.  The  first  of  these  sections,  stated  shortly, 
provides  the  punishment  for  rebellion  against  the  authority  of  the  State 
of  North  Carolina  or  the  laws  thereof.  The  second  section  punishes  a  con- 
spiracy to  rebel  against  the  State.  The  Constitution  of  North  Carolina, 
in  section  5  of  article  4,  defines  what  is  treason  against  the  State.  That 
definition  is  identical  with  that  contained  in  the  United  States  Constitution, 
clauses  1  and  2  of  section  3  thereof,  except  that  the  Federal  Constitution 
declares  that  Congress  shall  have  the  power  to  declare  what  shall  be  the 
punishment  of  treason.  It  was  not  necessary  to  put  this  provision  in  the 
State  Constitution,  because  that  authority  would  necessarily  be  found  in 
the  legislature  of  the  State,  independent  of  the  direct  Constitutional  pro- 
vision. Congress  has  only  the  authority  granted  to  it  in  the  Constitution 
of  the  United  States.     The   State   Legislature  has   all  the   authority  inci- 
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dent  to  the  character  of  the  State  as  sovereign  where  that  authority  is  not 
limited  in  the  State  Constitution.  There  is  nowhere  in  our  statutes  any 
provision  for  the  punishment  of  treason  other  than  that  contained  in  sec- 
tions 4178  and  4179.  Those  sections,  then,  must  necessarily  treat  rebellion 
as,  in  necessary  effect,  treason  against  the  State  and  the  punishment  pro- 
vided therein  as  the  punishment  for  treason. 

The  definition  of  "treason  against  the  State",  as  contained  in  section  5, 
referred  to  above,  is  as  follows :  Treason  against  the  State  shall  consist 
only  in  levying  war  against  it  or  adhering  to  its  enemies  giving  them  aid 
and  comfort.  That,  as  hereinbefore  said,  is  a  copy  of  the  United  States 
Constitution. 

It  is  noticeable  that  section  4178  is  necessarily  dealing  with  the  offense  so 
defined  in  the  Constitution  and  providing  punishment  for  it.  The  fact  that 
this  provision  of  our  Constitution  was  taken  from  the  Federal  Constitution, 
makes  decisions  of  the  United  States  Supreme  Court  applicable  to  the  in- 
terpretation of  the  terms  "rebellion  and  insurrection,"  used  in  that  sec- 
tion. It  is  certain  that  the  General  Assembly  has  no  authority  to  extend 
the  definition  of  treason  so  that  it  would  cover  other  facts  than  those  stated 
in  the  Constitution.  The  Constitution  intended  to  define  it  once  for  all. 
U.  S.  V.  Fries,  3  Dallas,  515. 

So  the  terms  "rebellion  and  insurrection",  contained  in  this  section,  must 
be  taken  as  equivalent  to  treason.  Both  rebellion  and  insurrection  is  an 
organized  resistance  or  attack  upon  the  State,  itself,  or  its  agencies.  In 
other  words,  both  of  them  are  political  crimes,  as  distinguished  from  crimes 
which  affect  only  the  public  at  large. 

Certainly,  these  striking  picketers  at  Marion,  then,  were  not  in  rebellion 
or  insurrection  against  the  State.  What  they  did  amounted  only  to  an 
ordinary  criminal  conspiracy — ^that  is  a  combination  between  two  or  more 
to  do  an  illegal  act. 

There  can  be  no  doubt,  however,  that  under  the  decisions  of  the  United 
States  Supreme  Court,  the  General  Assembly,  itself,  could  make  acts,  which, 
in  themselves,  do  not  amount  to  treason,  but  really  were  directed  towards 
defiance  of  the  State's  power  and  laws,  a  crime  and  punish  it  as  such.  Ex 
Parte  Bollman,  4  Cranch,  126;  2  Law  Ed.  page  554. 

Section  4179  seems  to  have  been  drawn  with  this  principle  in  view.  That 
section  first  appears  in  our  laws  as  section  1,  chapter  60,  Public  Laws, 
1868.  This  particular  volume  of  the  law  is  not  accessible  to  me,  but  sec- 
tion 142,  chapter  32  of  Battle's  Revisal,  is  a  copy  of  it.  This  has  been 
brought  forward  in  all  compilations  of  the  law  since. 

There  is  some  contention  that  a  conspiracy  by  force  or  threats  to  intimi- 
date or  to  prevent,  hinder  or  delay  execution  of  any  law  of  the  State,  is 
broad  enough  to  apply  to  the  situation  at  Marion,  but  the  act  of  1868  con- 
tained as  its  section  2,  the  identical  provision  which  is  brought  forward  in 
the  Consolidated  Statutes  as  4178.  If  the  clause  quoted  from  section  4179 
was  a  separate  and  independent  act,  there  might  be  some  force  in  this  posi-  ■ 
tion.  It  is  not,  however,  so  must  be  interpreted  in  connection  with  its 
context  in  the  light  of  previous  definitions  by  the  courts. 

It  was  held,  in  U.  S.  v.  Fries,  that  it  is  treason  in  levying  war  against 
the  United  States  for  persons  who  have  none  of  the  common  interest  with 
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their  fellow  citizens  to  oppose  or  prevent  by  force,  numbers  or  intimidation 
a  public  and  general  law  with  intent  to  prevent  its  operation  or  compel  its 
repeal.  This  is  what  the  particular  clause  in  section  4179  means.  It 
means  specific  and  direct  opposition  to  a  particular  law  enacted  by  the 
State  and  to  carry  that  opposition  into  actual  demonstration  of  force — 
such  force  being  sufficient  to  call  upon  the  power  of  the  State  to  suppress 
it.     See,  also,  the  Prize  cases,  67  U.  S.,  635-699;  17  L.  Ed.,  459. 

It  seems  entirely  clear,  then,  that  the  offense  of  these  strikers  at  Marion 
has  in  no  sense  taken  a  political  aspect.  It  is  an  ordinary  criminal  con- 
spiracy, which  is  punishable  as  such.  Our  forefathers,  in  enacting  the 
United  States  Constitution  and  in  adopting  that  Constitution  as  a  part  of 
the  North  Carolina  Constitution,  well  knew  the  doctrine  of  constructive 
treason  and  how  easily  it  could  be  perverted  to  the  oppression  of  the  citi- 
zen. For  that  reason,  they  put  all  political  offenses  within  definite  and 
distinctly  marked  out  limits  and  no  Legislature  can  exceed  those  limits. 


Appropriation — Allocation 

4  December,  1929. 

I  am  in  receipt  of  your  letter  of  December  3,  relating  to  the  allocation  of 
$50,000  for  permanent  improvement  of  Peabody  Hall  at  the  University 
under  section  6,  chapter  147,  Public  Laws  of  1927. 

The  purpose  for  which  work  on  this  building  was  included  in  that  act 
was  "reconstruction  of  wing  of  Peabody  Hall".  It  was  intended,  of  course, 
that  this  reconstruction  should  provide  additional  space  for  the  use  of  the 
University.  You  advise  that  this  can  be  done  "more  effectively  and  cheaply 
by  excavating  and  furnishing  basement  space  under  the  present  roof  than 
by  adding  a  wing,  and  at  the  same  time  have  sufficient  funds  left  to  put 
the  remainder  of  the  building  in  good  condition".  It  also  appears  that  this 
can  be  done  within  the  $50,000  set  apart  for  work  on  the  building,  which 
allocation  was  approved  by  the  Governor  in  consequence  of  my  letters  to 
him  of  September  15  and  December  16,  1927. 

I  am  of  opinion  that  the  expenditure  of  the  appropriation  for  this  build- 
ing as  allocated  in  the  manner  set  out  will  be  in  accordance  with  the  spirit 
and  purpose  of  the  Appropriation  Act  of  1927. 

I  took  occasion  to  discuss  the  matter  with  Mr.  Bui'ke  of  the  Budget 
Bureau  this  morning,  and  he  agrees  with  me  that  the  practical  solution  of 
your  problem  is  in  accordance  with  the  opinion  I  have  herein  expressed 
on  the  legal  phases. 


Hancock  Act — Payment  of  Bus  Drivers,  Etc. 

6  December,  1929. 

I  have  your  letter  of  December  4.  The  following  sentence  occurs  in  it: 
"In  this  conversation  you  stated  to  me  that  these  payments  should  be  made 
for  fractional  months  on  the  basis  of  the  number  of  days  in  that  month 
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divided  into  the  monthly  salary  and  the  result  multiplied  by  the  number 
of  days  during  which  the  driver  was  employed". 

It  seems  to  me  that  the  principle  therein  laid  down  can  be  applied  to  all 
conditions  that  may  arise.  Reference  may  be  had  to  the  provision  in  sec- 
tion 15  about  paying  teachers.  There  must  be  an  actual  teaching  service 
of  twenty  days  to  constitute  a  month.     Holidays  are  excluded. 

Janitors  and  bus  drivers  are  to  be  paid  by  the  calendar  month.  A  salary 
is  established  for  them  for  the  calendar  month.  The  service  rendered  by 
the  bus  drivers  and  janitors  is,  of  course,  for  the  teaching  days  in  the 
calendar  month,  just  as  the  service  rendered  by  the  teacher  is  for  the 
teaching  days  within  the  school  month  of  twenty  days. 

For  example,  on  account  of  the  Christmas  holidays,  December  will  be  a 
fractional  month  of  service  for  the  bus  driver.  He  will,  therefore,  be 
paid  for  that  month  that  fractional  part  of  his  month's  wages  which  the 
days  of  his  service  bear  to  the  days  of  the  whole  calendar  month. 

Frankly,  it  is  a  rather  difficult  problem,  but  this  seems  to  be  the  best 
solution  of  it. 


Special  Courts — Compensation  of  Regular  Judge 

20  January,  1930. 

In  determining  what  should  be  the  compensation  of  a  regular  judge, 
holding  special  terms  of  court,  section  3884  of  the  Consolidated  Statutes 
must  be  interpreted  in  connection  with  section  1451.  The  last  clause  of 
section  1451,  which  is  part  of  the  act  of  1913,  is  as  follows: 

But  any  judge  who  is  in  a  district  having  fewer  than  twenty 
regular  weeks  of  court  for  the  six  months  shall  hold  without 
extra  compensation,  if  directed  by  the  Governor,  enough  extra 
weeks  of  Court  to  make  out  twenty  weeks  for  the  six  months. 

The  effect  of  interpreting  these  two  sections  together,  then,  is  to  make 
the  regular  judge's  work  cut  out  for  him  by  the  Legislature,  and  for  which 
compensation  is  provided  in  section  3884,  twenty  weeks  for  each  spring 
or  fall  circuit.  Until,  then,  the  judge  has  served  this  twenty  weeks,  either 
in  the  district  which  he  is  riding  or  taking  that,  together  with  another 
district  in  which  he  has  held  courts  by  exchange  or  by  specal  appointment, 
he  is  not  entitled  to  any  additional  compensation  or  expenses  for  holding 
special  terms.  After  he  has  thus  held  the  twenty  weeks  and  he  is  directed 
by  the  Governor  to  hold  a  special  term,  in  addition  to  the  twenty  weeks, 
then  the  county  in  which  this  special  term  is  held  is  to  pay  him  the  ad- 
ditional compensation  of  $100  per  week. 

The  allowance  for  expenses  of  $1,550  has  been  held  by  the  Supreme 
Court  in  Buxton  v.  Commissioners,  82  N.  C,  91,  as  part  of  his  compensa- 
tion. Up  to  1921,  the  General  Assembly,  in  express  terms,  made  this  al- 
lowance for  expenses,  expenses  thus  incurred  in  the  rotation  system.  This 
feature  of  the  act  was  omitted  in  1921  and  was  also  omitted  in  the  third 
volume  of  the  Consolidated  Statutes  and  Michie's  Code  of  1927.  It  seems, 
however,  that  the  change  did  not  affect  the  principle  materially.       The  al- 
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lowance  for  expenses  is  still  definitely  a  part  of  the  compensation  of  the 
judge,  which  cannot  be  decreased  during  his  term.  If  therefore,  the  reg- 
ular judge  has  served  his  twenty  weeks  and  is  directed  by  the  Governor  to 
hold  a  spcial  term  anywhere,  he  would  be  entitled,  in  addition  to  his  rota- 
tion allowance,  to  his  actual  expenses  in  addition  to  the  $100  to  be  paid  by 
the  county  in  which  the  special  term  is  held. 

Stated  in  as  plain  terms  as  we  can  state  it,  the  common  sense  view  of  the 
situation  appears  to  be  this:  The  General  Assembly  fixed  the  compensation 
for  the  regular  judge  at  $6,500  per  annum,  with  $1,550  in  addition  thereto 
to  pay  his  expenses  for  work  done  for  the  full  term  of  twenty  weeks.  When, 
however,  he  is  called  upon  and  directed  by  the  Governor  to  hold  a  special 
term,  after  he  has  done  the  service  required  of  him  by  the  General  Assem- 
bly, then  he  is  entitled  to  the  additional  compensation  for  additional  work 
of  $100  per  week  and  actual  expenses  from  the  county  for  which  he  does 
this  extra  work.  We  think  that  it  makes  not  a  particle  of  difference  that 
the  commission  directed  to  him  is  in  the  ordinary  form.  In  other  words, 
we  think  the  Governor  has  nothing  to  do  with  determining  whether  the 
judge  has  done  the  twenty  weeks  service  or  not.  His  authority  is  to  direct 
him  to  hold  a  special  term.  The  judge  determines  for  himself  whether  this 
is  extra  work  beyond  the  limit  of  work  fixed  by  the  Legislature  and  for 
which  the  State  itself  provides  compensation.  Of  course,  on  the  question 
of  fact,  whether  or  not  he  has  done  this  work,  the  county  could  contend  if 
it  was  so  advised,  for  there  would  be  no  liability  upon  the  county,  unless 
the  work  done  for  the  county  was,  in  reality,  extra  work  within  the  mean- 
ing of  the  statute. 

We  enclose  herein  copy  of  an  opinion  rendered  by  Judge  Manning  to 
Governor  Bickett,  May  23,  1919,  upon  a  question  similar  to  that  presented 
by  you  in  your  letter. 


Eastern  Band  of  Cherokees 

22  January,  1930. 

We  have  received  at  this  office  a  letter  from  you  enclosing  copy  of  a 
letter  written  by  you  to  Governor  Gardner,  relating  to  the  incorporation  by 
the  State  in  1895  of  the  Eastern  band  of  Cherokees. 

In  1924,  Congress,  in  legislating  in  regard  to  this  Eastern  band  of  Chero- 
kees, directed  the  disregarding  of  the  act  of  the  State  of  North  Carolina, 
March  8,  1895,  which  act  incorporated  these  Cherokees  as  a  North  Carolina 
corporation  and  conferred  upon  them  intra-tribal  governmental  powers. 
This  act  is  chapter  166  of  the  Private  Laws  of  1895.  You  inquire  whether 
or  not,  in  the  opinion  of  this  office,  congress  had  constitutional  authority 
to  disregard  this  act  of  the  General  Assembly.     We  think  it  did. 

So  long  as  the  tribal  relations  continue  in  any  band  of  Indians,  that 
tribe  occupies  a  position  which  the  Federal  law  construes  as  making  them, 
in  a  certain  sense,  wards  of  the  Nation.  The  United  States  Constitution 
expressly  confers  upon  Congress  the  power  to  regulate  commerce  with 
foreign  nations,  among  the  several  States  and  with  the  Indian  tribes.  The 
relations  of  the  Eastern  band  of  the  Cherokees  with  the  Federal  Govern- 
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ment,  was  interrupted  by  the  Civil  War  on  account  of  the  participation  of 
a  large  number  of  them  in  the  military  service  of  the  Confederate  Govern- 
ment, during  that  war.  On  July  27,  1868,  however,  congress  reinstated 
this  Eastern  band  of  Cherokees  in  such  way  as  to  require  the  Secretary  of 
the  Interior  to  cause  a  new  roll  or  census  of  the  North  Carolina  Eastern 
Cherokees,  which  shall  be  the  roll  upon  which  payments  due  said  Indians 
shall  be  made  and  to  cause  the  Commissioner  of  Indian  affairs  to  take  the 
same  supervisory  charge  of  the  Eastern  or  North  Carolina  tribe  of  Chero- 
kees, as  of  other  tribes  of  Indians.  Under  this  act,  an  enrollment  was 
made  and  the  Interior  Department  assumed  and  has  exercised  such  super- 
visory control  over  the  interests  of  these  Indians,  establishing  schools,  ap- 
pointing agents  and  disbursing  money  to  them.  The  money  due  the  East- 
ern band  of  the  Cherokees  is  known  as  occupation,  removal,  subsistence, 
spoliation,  preemption  and  reservation  funds.  These  funds  were  retained 
and  invested  by  the  Federal  Government  for  the  benefit  of  Indians  who  did 
not  remove  West  and  paid  out  by  agents  appointed  by  the  government. 

We  are  not  informed  as  to  whether  or  not  all  of  these  payments  have 
been  finally  made.  We  do  know,  however,  that  these  Indians  are  still 
upon  a  reservation,  without  their  lands  having  been  allotted  to  them  in 
severalty,  according  to  the  provisions  of  the  act  of  June  2,  1924.  25  U.  S. 
C.  A.,  pp.  186  to  190,  inclusive. 

Thus,  necessarily,  they  are  still  wards  of  the  Nation  and  wholly  subject 
to  the  legislation  of  Congress. 

It  is  clear,  therefore,  that  the  North  Carolina  act  of  1895  had  no  validity, 
unless  confirmed  by  some  act  of  congress.  Instead  of  confirming  it,  con- 
gress, in  the  act  of  1924,  expressly  repudiated  it,  so  it  is  in  no  sense  an 
existing  law. 


Australian  Ballot — Number  of  Booths — School  Election 

7  February,  1930. 

Some  question  has  arisen  upon  what  number  of  booths  shall  be  provided 
at  the  coming  school  election  in  Wake  County.  You  ask  us  to  interpret  the 
statute  relating  to  the  number  of  booths. 

Section  17  of  the  Australian  Ballot  Law,  chapter  164,  Public  Laws,  1929, 
seems  very  definite  and  distinct  upon  this  point : 

The  number  of  such  voting  booths  shall  not  be  less  than  one 
for  each  one  hundred  voters  qualified  to  vote  at  such  polling 
place. 

The  unit  adopted  by  the  Legislature  for  determining  the  number  of 
booths  is  one  for  each  one  hundred  voters  qualified  to  vote  at  such  polling 
place.  The  registration  books  for  the  election  contain  a  list  of  those  quali- 
fied to  vote  at  such  election.  It  is  manifest,  we  think,  that  if  there  are  one 
hundred  and  ten  voters  at  the  particular  precinct  and  there  is  only  one  booth 
the  number  of  the  booths  v/ould  be  less  than  one  for  each  one  hundred 
voters.  Strictly  construed,  then,  where  there  is  an  excess  of  one  hundred 
voters,  there  must  be  two  voting  booths  up  to  two  hundred.     A  literal  and 
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strict  construction,  however,  of  the  act,  in  this  regard  would  lead  to  prac- 
tical absurdities,  in  some  instances.  If  the  number  in  excess  of  one  hun- 
dred is  small,  it  seems  that  there  would  be  no  substantial  reason  why  the 
booths  should  be  doubled  in  number.  The  object  of  the  provision  is  to 
provide  sufficient  booths  for  the  safe  and  expeditious  conduct  of  the  election. 
If,  therefore,  one  booth  should  be  provided  for  one  hundred  twenty-five 
voters  and  it  could  be  used  in  such  way  as  not  to  impede  the  voters  in  the 
casting"  of  their  ballot  by  crowding  or  otherwise,  then,  we  think  that  the 
election  would  not  be  invalidated  by  using  the  single  booth,  under  such 
circumstances.  Some  courts  hold  that  the  provision  is  mandatory  and  that 
the  disregard  thereof,  without  excuse,  invalidates  the  ballots  cast.  Even 
in  these  courts,  however,  it  is  held  that  where  a  violation  of  the  provision 
in  a  particular  precinct  is  explained  in  a  way  to  relieve  the  officers  from 
culpability  and  it  appears  that  the  proper  conduct  of  the  election  has  not 
in  any  wise  been  interfered  with,  the  court  will  not  disregard  the  votes 
in  that  precinct.  Other  courts,  dealing  more  with  the  evil  which  the  pro- 
vision was  intended  to  obviate  than  with  the  strict  letter  of  the  statute,  hold 
than  a  non-compliance  therewith  will  not  vitiate  the  election,  in  the  absence 
of  fraud  or  of  a  showing  that  the  result  was  affected  by  the  irregularity. 

The  Australian  courts,  from  which  state  our  Australian  Ballot  is  de- 
rived, hold  distinctly  that  an  election  will  not  be  declared  void  on  the 
ground  of  insufficiency  of  accomodations  for  the  electors  at  the  polling  place 
where  it  does  not  appear  that  the  conditions  at  the  polling  place  resulted 
in  the  deprivation  of  the  right  of  any  voter  or  affected,  or  was  likely  to 
have  affected,  the  result  of  the  election. 

This  is  probably  the  principle  that  our  own  court  would  adopt  in  con- 
truing  the  particular  provision  of  the  statute,  quoted  above,  in  case  the 
question  was  presented  to  them.  It  is  not  possible  to  lay  down  a  rule  which 
would  be  clear-cut,  as,  for  instance,  that  if  the  excess  runs  only  to  twenty- 
five  additional  voters  there  need  be  provided  only  one  booth,  because  condi- 
tions might  be  different  at  the  various  voting  precincts.  It  might  be  safely 
said,  however,  that  a  numerically  slight  excess  over  the  one  hundred  voters 
in  a  particular  precinct,  where  there  was  no  impediment  cast  in  the  way 
of  the  qualified  voters  by  such  excess,  the  ballots  ought  to  be  counted,  it 
being  after  all,  a  fault  of  the  election  officers  and  not  of  the  voter,  himself. 
In  other  words,  it  would  be  a  defect  in  the  machinery  by  which  the  election 
was  held  and  not  in  the  voter  himself. 


Lottery — Suit  Club 

17  February,  1930. 

You  submit  to  me  letter  stating  that  in  some  town  what  is  known  as  a 
"suit  club"  is  being  conducted,  and  inquire  if  this  constitutes  a  lottery. 
Under  the  plan  each  man  pays  so  much  each  week.  Each  week  a  drawing 
is  had  and  the  one  drawing  the  lucky  number  get  his  suit  without  further 
payments.  At  the  end  of  the  drawing  all  who  remain  in  the  club,  by  mak- 
ing weekly  payments,  get  suits. 

I  have  invariably  advised  that  this  is  a  lottery  and  unlawful  under  C. 
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S.  4428.  A  full  discussion  of  the  subject  of  lotteries  may  be  found  in 
State  V.  Lipkin,  169  N.  C,  265,  and  State  v.  Lowe,  178  N.  C,  770.  In 
State  V.  Lipkin  a  method  of  selling  furniture  by  a  lottery  was  declared  a 
violation  of  the  statute.  In  that  case  the  Court  quotes  with  approval  from 
DeFloran  v.  State,  121  Ga.,  593,  as  follows: 

The  fact  that  a  member  who  was  unlucky  in  the  drawing 
of  prizes  might,  by  continuing  to  pay  a  dollar  a  week  for 
thirty  weeks,  receive  a  suit  of  clothes,  regardless  of  the  re- 
sult of  the  drawing,  does  not  make  the  transaction  any  less 
a  lottery;  for  the  lucky  members  of  the  club  won  prizes  vary- 
ing in  value  from  one  dollar  to  twenty-five  dollars. 


C.  S..  Section  4388— Seed  Corn 

14  March,  1930. 

Mr.  George  Ross,  Director  of  State-owned  Farms,  desires  to  purchase  seed 
corn  from  you  for  use  upon  the  State  Prison  Farm.  It  turns  out  you  are 
a  member  of  the  State  Board  of  Agriculture  and,  as  such,  the  question  has 
arisen  as  to  whether  you  could  make  a  contract  to  sell  to  Mr.  Ross  this 
particular  corn,  under  C.  S.  section  4388. 

That  section  prohibits  a  director  of  a  public  trust,  which  you  are,  con- 
tracting with  the  body  of  which  he  is  a  member,  for  his  own  benefit.  We 
think  this  statute  does  not  apply  to  the  instant  situation.  Mr.  Ross  is 
acting  for  and  in  behalf  of  a  totally  distinct  board  from  that  of  which  you 
are  a  member.  The  Board  of  Agriculture  has  no  duty  to  perform  or 
authority  over  the  administration  of  the  State  Prison  Farm.  That  is  a 
wholly  distinct  department  of  the  State  Government. 

We  think  it  would  be  extending  section  4388,  not  only  beyond  its  terms, 
but  beyond  the  reasoning  and  spirit  behind  it,  if  it  should  be  construed  as 
prohibiting  you,  though  a  member  of  the  Board  of  Agriculture,  from  selling 
this  corn  to  Mr.  Ross  for  use  upon  any  State  farm,  which  is  not  under  the 
control  of  the  Board  of  Agriculture. 


Foreign  Corporations — Solvent  Credits 

27  March,  1930. 

Foreign  corporations  are  liable  for  taxes  on  their  solvent  credits,  when 
those  solvent  credits  are  physically  located  in  North  Carolina.  It  is  quite 
probable  that  these  Motors  Acceptance  Corporations,  foreign  corporations 
though  they  may  be,  are  doing  in  North  Carolina  a  general  discount  busi- 
ness in  automobile  securities  and  that  these  securities  are  kept  in  North 
Carolina,  with  a  view  of  their  collection  in  this  State.  If  this  is  true,  we 
think  these  solvent  credits  would  be  taxable  under  the  same  rule  that  taxes 
solvent  credits  in  the  hands  of  a  domestic  corporation  or  resident  of  the 
State.  If  these  securities,  however,  are  located  without  the  State — say  in 
the  State  in  which  the  foreign  corporation  is  incorporated,  they  probably 
would  not  be  subject  to  taxation.     Uncertainly  in  this  case  is  created  by  a 
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recent  decision  of  the  Supreme  Court  of  the  United  States,  commonly  known 
as  "The  Minnesota  Tax  Case." 

In  the  other  aspect  of  the  case,  not  only  are  the  securities  themselves 
physically  in  North  Carolina,  but  they  are  used  definitely  and  distinctly 
with  the  business  which  the  foreign  corporation  is  authorized  by  its 
domestication  to  do  in  this  State. 


Bad  Check  Law 

28  March,  1930. 

You  ask  me  for  a  statement  with  respect  to  present  status  of  chapter 
62,  Public  Laws  of  1927,  generally  known  as  "The  Bad  Check  Law". 

In  State  v.  Yarboro,  194  N.  C,  449,  the  Supreme  Court  sustained  the 
constitutionality  of  the  act  on  the  ground  that  it  was  a  valid  exercise  by 
the  State  of  its  police  power  and  not  imprisonment  for  debt,  prohibited  by 
article  1,  section  16,  of  the  State  Constitution.  This  opinion  was  handed 
down  the  9th  of  November,  1927,  and  since  that  time  the  question  has  often 
arisen  as  to  whether  the  statute  covered  the  giving  of  a  post-dated  check. 

In  the  opinion  in  State  v.  Cratvford,  handed  down  March  26,  1930,  the 
Supreme  Court  held  that  the  giving  of  such  worthless  check  when  post- 
dated is  not  a  violation  of  the  statute. 

This  case  came  up  from  Wake  County  on  an  appeal  by  the  State  on  a 
special  verdict.  On  May  7,  1928,  the  defendant  at  his  place  of  business 
in  Wake  Forest  gave  to  a  representative  of  the  Ideal  Brick  Company  of 
Slocumb,  N.  C,  a  check  in  settlement  of  a  past  due  account.  The  check 
was  drawn  on  the  Citizens  Bank  of  Wake  Forest  and  post-dated  May  12, 
1928.  The  check  was  deposited  by  the  payee  in  a  bank  at  Fayetteville  and 
in  the  usual  course  of  business  reached  the  Citizens  Bank  of  Wake  Forest 
on  May  14.  Payment  was  refused  because  the  drawer  did  not  have  suffic- 
ient funds  on  deposit  in  or  credit  with  said  bank  to  pay  the  check  on  pre- 
sentation, the  defendant  knowing  at  the  time  of  drawing  and  delivering  the 
check  that  he  did  not  have  such  funds  on  credit. 

The  defendant  was  indicted  and  special  verdict  rendered,  from  which  the 
State  appealed  to  the  Supreme  Court. 

In  the  opinion  the  Court,  through  Chief  Justice  Stacy,  says: 

A  post-dated  check,  given  for  a  past  due  account,  is  not  a 
representation,  importing  criminal  liability  if  untrue,  that  the 
drawer  has  funds  or  credit  in  the  bank,  sufficient  to  pay  the 
same  upon  presentation. 

The  fact  that  the  check  is  post-dated  would  seem  to  imply 
no  more  than  that  on  its  date,  the  drawer  will  have  or  expects 
to  have,  funds  or  credit  in  the  bank  sufficient  to  insure  its 
payment  at  that  time.  11  R,  C.  L.,  853.  Thus  the  status 
of  the  parties,  except  for  the  additional  promise  represented 
thereby,  would  apparently  be  the  same,  or  remain  unchanged, 
for  the  time  being  at  least.  Under  the  facts  of  the  present 
case,  therefore,  it  could  hardly  be  said  that  the  defendant  has 
violated  the  statute  which  makes  it  unlawful  for  any  person, 
firm  or  corporation,  to  issue  and  deliver  to  another,  any  check 
or  draft  on  any  bank  or  depository,  for  the  payment  of  money 
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or  its  equivalent,  knowing  at  the  time  that  the  maker  or 
drawer  thereof  has  not  sufficient  funds  on  deposit  in  or  credit 
with  such  bank  or  depository  with  which  to  pay  the  same 
upon  presentation.     Chapter  62,  Public  Laws,  1927. 


School  Bonds — Specific  Purpose 

26  April,  1930. 

It  appears  from  your  letter  of  April  23,  and  enclosures,  that  your  county 
board  of  education  and  your  board  of  county  commissioners  adopted  the 
necessary  resolutions  and  bond  order  for  the  issuance  of  $40,000  of  school 
building  bonds,  and  found  that  such  issue  was  necessary  for  maintenance  of 
the  constitutional  six  months  school  term  in  the  public  schools,  and  spe- 
cifically, that  $18,000  of  this  money  should  be  for  a  school  house  in  the 
Lawsonville  school  district  in  Peters  Creek  Township  and  $18,000  for  a 
school  house  in  the  Francisco  school  district  in  Big  Creek  Township.  It  is 
now  desired  to  take  portions  of  this  $36,000  so  authorized  for  the  purposes 
named  and  to  apply  it  to  a  school  building  in  the  Pine  Hall  district  in  your 
county.     You  ask  my  opinion  as  to  whether  this  may  lawfully  be  done. 

I  am  of  opinion  that  it  cannot  be  so  done.  Section  38,  chapter  81,  Public 
Laws  of  1927,  directs  that  the  proceeds  of  the  sale  of  such  bonds  shall  be 
used  only  for  the  purposes  specified  in  the  order  authorizing  them,  or  for 
principal  and  interest  of  bond  anticipation  notes,  or  to  the  payment  of 
principal  or  interest  of  said  bonds.  I  am  of  opinion,  therefore,  that  there  is 
no  authority  for  the  use  of  any  portion  of  the  $36,000  for  schools  other 
than  the  ones  named  in  the  bond  order. 


School  for  the  Blind — Scholarship — Allocation 

3  May,  1930. 

In  your  letter  of  April  28  you  state  that  two  of  the  students  of  the 
school  have  already  received  for  four  years  the  benefits  provided  under 
chapter  152,  Public  Laws  of  1921,  and  under  the  appropriation  made  for 
said  purpose  to  your  school  under  the  general  appropriation  acts.  These 
two  students  now  ask  for  similar  aid  for  the  fifth  year. 

The  value  of  the  scholarships  so  provided  cannot  exceed  $200.  There 
are,  therefore,  ten  available  each  year.  They  were  all  allocated  last  year, 
but  one  failed  to  use  the  scholarship  so  awarded.  It  seems  that  there  will 
be  vacant  scholarships  for  the  ensuing  year. 

You  inquire  whether  the  scholarships  can  be  awarded  to  a  particular 
student  for  a  longer  period  than  four  years.  I  advise  that  this  may  be 
done.     The  act  contains  nothing  which  would  prevent  it. 
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